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1. Why should Sheriffs care about civil process, especially writs of 

execution? 

a. Removal from Office 

A sheriff who does not care about becoming/keeping competent in civil process does 

not care about remaining in office. 

 “It is the mandatory duty of sheriffs and constables of this State to serve all 

writs and processes directed or delivered to them by legal authority.” 

Garcia v. Gutierrez, 697 S.W.2d 758, 759 (Tex. App.—Corpus Christi 1985, no 

writ); Spradley v. State, 56 S.W. 114, 115 (Tex. Civ. App. 1900) (“[I]t is the duty of 

the sheriff to enforce the judgment.”); Texas Local Government Code Sec. 85.021.1 

                                                           
1 Execution of Process; Penalty. 
 

(a) The sheriff shall execute all process and precepts directed to the sheriff by legal 
authority and shall return the process or precept to the proper court on or before the 
date the process or precept is returnable. 
 

(b) The sheriff commits an offense if the sheriff: 
(1) fails to return a process or precept as required by Subsection (a); or 
(2) makes a false return. 
 

(b) An offense under this section is punishable by the court to which the process is 
returnable, as for contempt, by a fine of not more than $100. A fine collected under this 
section shall be deposited in the county treasury. 
 

(d) The sheriff is liable for all damages sustained by a person by reason of an offense 
committed by the sheriff under this section. 
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So, serving writs is a fundamental duty of the office of Sheriff that cannot be refused 

or ignored.2 Writs of Execution call for situations where a Sheriff reveals that he is 

incompetent.3 

b. Texas Local Government Code Sec. 87.012 (9). Sheriffs are Officers 

Subject to Removal. 

c. Texas Local Government Code Sec. 87.013. General Grounds for 

Removal. 

                                                           
2 See Tex. Att'y Gen. Op. No.: 
 

• H-595 (1975) at 2 (statute imposing duty on sheriff to execute process "is absolute in its 
terms and an inadequate operating budget will not excuse a sheriff's failure" to comply with 
statutory duties); 

• JC-0413 (2001), at 1 (“All duties assigned by the legislature to a public officer, without 
exception, must be performed.”); and 

• JC-0056 (1999), at 1 (“Constables do not have discretion to determine what process they 
will serve, when such service has been ordered by a lawful magistrate.”). 

 
3 See, e.g. Abercia v. Kingvision Pay-Per-View, Ltd., 217 S.W.3d 688, 695-702 (Tex. App.—El 
Paso 2007, pet. denied) (Finding that there was legally and factually sufficient evidence to support 
the trial court's findings that Constable Abercia: 
 

failed to seize Defendant's non-exempt property. 
 
failed to levy on property subject to execution. 
 
refused to seize Defendant's non-exempt property. 
 
refused to levy on property subject to execution. 
 
was aware of Defendant's non-exempt assets. Constable Abercia was able to seize these 
assets. However, Constable Abercia did not do so. 
 
both failed and refused to execute and return according to law a process, warrant or precept 
lawfully directed and delivered to him. Plaintiff was the person injured by Constable 
Abercia's failure and refusal.  
 
willfully disobeyed the command of the Writ. This disobedience was not justified or 
excused. 

 
And affirming the order of contempt against Constable Abercia. Id. at 702-703). 
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 (a) An officer may be removed for: 

  (1) incompetency; 

  (2) official misconduct; or 

(3) intoxication on or off duty caused by drinking an alcoholic 

beverage. 

Cf. In re Chacon, 138 S.W.3d 86, (Tex. Rev. Trib. 2004): 

Incompetence Conclusions 

Defective Citations 

Respondent does not dispute the fact that she issued defective citations in 
these matters; rather, she attempts to shift the blame to others, including her 
predecessor (who left her with no forms for her usage), her staff (including 
the clerk of the court, who is responsible for issuing citations), the sheriff's 
department (which is responsible for timely service of citations), and the 
software company (which produced the alleged faulty software used to 
produce citations). But this argument does not overcome her own admission 
that she is responsible for the training and monitoring of her staff, as well as 
the testimony of Maria Corrales Chacon, her court clerk, that the members of 
Respondent's staff, and not the software, were responsible for calculating and 
inserting dates in the citations. Respondent's complaint that the sheriff's 
department was dilatory in serving defendants does not excuse her from the 
duty to issue proper citations: no amount of diligence by the sheriff's 
department can cure defective citations. 

d. Tex. Code Crim. Proc. § 2.16 

If any sheriff or other officer shall willfully refuse or fail from neglect to 

execute any summons, subpoena or attachment for a witness, or any other 

legal process which it is made his duty by law to execute, he shall be liable 

to a fine for contempt not less than ten nor more than two hundred dollars, 

at the discretion of the court. The payment of such fine shall be enforced 

in the same manner as fines for contempt in civil cases. 



When the Writ Hits the Fan   Page 5 of 48 
 

e.  Tex. Civ. Prac. & Rem. Code § 7.001. Liability for Refusal or Neglect  

in Performance of Official Duties. 

 (a) A clerk, sheriff, or other officer who neglects or refuses to perform a duty 

required under the Texas Rules of Civil Procedure or under a provision of this 

code derived from those rules is liable for actual damages only in a suit 

brought by a person injured by the officer’s neglect or refusal. 

(b) The officer may be punished for contempt of court for neglect or refusal 

in the performance of those duties. The court shall set the fine at not less than 

$10 or more than $100, with costs. The officer must be given 10 days’ notice 

of the motion. 

(c) This section does not create a cause of action for an action that can 

otherwise be brought under Chapter 34. A party may seek actual damages 

under this section or Chapter 34, or the party may seek contempt sanctions, 

but the party may not seek both damages and contempt. 

f. To keep from failing the Victim.4 

                                                           
4 The public is entitled to protection and service from their Sheriffs. See Williams v. Bagley, 875 
S.W.2d 808, 812 (Tex. App.—Beaumont 1994, no writ) (“The sheriff is elected to protect and 
serve the public and to discharge the numerous duties and functions of his office.”). A Sheriff’s 
inability to enforce civil money judgments leads to a justifiable conclusion by the citizens of that 
Sheriff’s County that their Sheriff is failing them. See generally: 
 

•Wright v. State, 7 S.W.3d 148, 151 (Tex. Crim. App. 1999) (Citations omitted): 
 

The Supreme Court expressly recognized that police officers do much more than 
enforce the law, conduct investigations, and gather evidence to be used in criminal 
proceedings. Part of their job is to investigate accidents -- where there is often no 
claim of criminal liability -- to direct traffic and to perform other duties that can be 
best described as "community caretaking functions." As part of his duty to "serve 
and protect," a police officer may stop and assist an individual whom a reasonable 
person -- given the totality of the circumstances -- would believe is in need of help.  

 
•Hulit v. State, 982 S.W.2d 431, 443 (Tex. Crim. App. 1998): 
 

[P]olice often "engage in what, for want of a better term, may be described as 
community caretaking functions, totally divorced from the detection, investigation, 
or acquisition of evidence relating to the violation of a criminal statute." Indeed, 
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If you think a writ of execution is unimportant because it’s just about money (and 

someone else’s money at that), try reconsidering your position with the benefit of 

Sheriff J.E. McTeer’s perspective, as stated in High Sheriff of the Low County, p. 

55 (1970): 

It has been said that stealing from a man is in many ways like killing a small 

part of him. The thief does not take the entire life, as does the murderer, but 

he does take objects of value that the victim has given hours and days of his 

life to earn. Thievery is not as deadly but is often quite as painful when people 

survive to see their life savings and most cherished possessions gone forever. 

2. Writs of execution require greater effort than the mere service of 

process.5  But the Sheriff can’t ignore or delay6 the duty to go out and 

seize money and property to satisfy the command of the Writ of 

Execution7.  

                                                           
citizens expect police officers who patrol the highways and streets to assist them, 
if necessary, as part of the duty to serve and protect the public. 
 

5 See Op. Tex. Att’y Gen. No. MW-117 (1979). 

6 Sheriff’s Association of Texas, Civil Process Manual, at p. 45 (2012): 

NOTE: Don’t let the civil process papers sit around. It is important that you serve 

then as soon as reasonably possible. Sometimes if you let these papers sit around 

you will find that the time of service is about to run out and you will not have 

time to serve these papers and will have to ask that new papers be issued. You 

may create civil liability for you, the sheriff, and the county. 
 
7 See generally Nesler v. Hailey, 898 S.W.2d 536, 539 (Ky. App. 1995) (“[The Sheriff] is not at 
liberty to forego levying upon the debtor’s property… the obligations … to levy upon [property] 
appropriately, and to conduct a valid sale are ultimately the responsibility of the sheriff alone.”) 
(citing 30 AM. JUR. 2d Executions §305 (1967)), See, e.g. Tex. Civ. Prac. & Rem. Code §34.065 
Failure to Levy or Sell: 

 

(a) If an officer fails or refuses to levy on or sell property subject to execution and the 
levy or sale could have taken place, the officer and the officer’s sureties are liable to the 
party entitled to receive the money collected on execution only for actual damages 
suffered. 

(b) The judgment creditor seeking relief under this section has the burden to prove: 

(1) the judgment creditor has a valid judgment against the judgment debtor; 

(2) the writ of execution was issued to the judgment creditor; 
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So, how does a Sheriff stay out of trouble when a Writ hits the fan? 

 

First, take a deep breath and review Texas Civil Practice and Remedies Code 

§34.071.8 Then take the following three steps: 

 

 

                                                           

(3) the writ was delivered to the officer; 

(4) the judgment creditor’s judgment was unpaid and unsatisfied; 

(5) the property to be levied on was subject to execution; 

(6) the officer failed or refused to levy under the writ; and 

(7) the amount of actual damages suffered. 

(c) Property to be levied on is subject to execution for purposes of this section if the 
judgment creditor proves that the judgment debtor owned the property at issue, the 
property was accessible to the officer under the law, the property was situated in the 
officer’s county, and the property was not exempt from execution. 

(d) Before a court may find that an officer failed or refused to levy under the writ for 
purposes of this section, the court must find that the judgment creditor specifically 
informed the officer that the property was owned by the judgment debtor and was subject 
to execution and that the creditor directed the officer to levy on the property. 

(e) In this section, “actual damages” is the amount of money the property would have 
sold for at a constable or sheriff’s auction minus any costs of sale, commissions, and 
additional expenses of execution. 

 
Tex. Civ. Prac. & Rem. Code §34.064 Improper Return of Writ: 
 

(a) An officer may file an amended or corrected return after the officer has returned a writ 
to a court. 
(b) Once an officer receives actual notice of an error on a return or of the officer’s failure 
to file a return, the officer shall amend the return or file the return not later than the 30th 
day after the date of the receipt of notice. 
(c) An officer who fails or refuses to amend or file the return may be subject to contempt 
under Section 7.001(b). 

 
8 Tex. Civ. Prac. & Rem. Code §34.071. Duties of Executing Officer. 
 
An officer receiving a writ of execution does not have a duty to: 
 

(1) search for property belonging to the judgment debtor; 
(2) determine whether property belongs to a judgment debtor; 
(3) determine whether property belonging to the judgment debtor is exempt property that 
is not subject to levy; 
(4) determine the priority of liens asserted against property subject to execution; or 
(5) make multiple levies for cash or multiple levies at the same location. 
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Step 1. 

 

What to do? Remember that there is an Answer (Whether in the Rules, the 

Code, case law, or an Attorney General Opinion). 

 

 Got a clear answer? Do that. 

 

Step 2.  

 

Sometimes, there is no clear answer. What to do when you’ve determined 

that there is no clear Answer?  

 

Consider the lack of clarity a pleasure and apply common sense.9 

Step 3. 

 

Skip either 1 & 2 above. Go ask the Judge. Whatever is ordered by the Court 

is your answer.10 

                                                           
9 For example, you can skip redundancies, futile or useless acts, the unnecessary and impossible. 
Hill v. State, 90 S.W.3d 308, 316 (Tex. Crim. App. 2002) ("The law does not require a futile act."); 
McMillen v. Dettore, 242 S.E.2d 459, 462 (W. Va. 1978) (The law does not require redundancy); 
De La Garza v. Booth, 28 Tex. 478, 486 (Tex. 1866) (“The law does not and should not require 
impossibilities.”); Gristock v. Royal Ins. Co., 49 N.W. 634, 635 (Mich. 1891) (“The law does not 
require unnecessary things to be done.”); Stanford v. Coram, 67 P. 1005, 1011 (Mont.1902) (“The 
law does not require a useless thing.”); See generally, 799 F.3d 931, *948 (Courts drawing on their 
own "judicial experience and common sense" to make decisions); State ex rel. Frank v. Curran, 45 
Mo. App. 142, 150-151 (1892) (“We think that this presents the practical and common-sense view 
of the question. When this is done and the return made accordingly the record would indicate to 
anyone interested the channel through which exact information could be obtained of the goods 
seized.”). 
 
10 McDowell v. Hightower, 242 S.W. 753, 754 (Tex. 1922) (The law's behests must be obeyed…”); 
In re Reed, 901 S.W.2d 604, 608 (Tex. App.—San Antonio 1995, orig. proceeding) (Emphasis 
added) (“The purpose of our courts is to adjudicate, not merely to advise. Central to the fulfillment 

of this purpose is that court orders must be obeyed. Judge Reed's refusal to obey the direct 
order of a superior court threatens the very integrity and continued validity of the State judicial 
system.”); United States v. Oliphant, 230 F. 1, 9 (3d Cir. 1916) (“It would be a vain thing for a 
court to make an order if it did not have the power to enforce it, and when a court by its rule or 
order directs one of its officers to do a thing in connection with a matter which is purely a part of 
his official duties, the order of the court becomes the law which governs the officer.”). 
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3. Basics. 

 

a. Writ of Execution: 

 

1) The Rules: 

1.1) Rule 621 Enforcement of Judgment 

The judgments of the district, county, and justice courts shall be 

enforced by execution or other appropriate process. Such execution or 

other process shall be returnable in thirty, sixty, or ninety days as 

requested by the plaintiff, his agent or attorney. 

                                                           
Following court orders is helpful in establishing qualified immunity. See, e.g. Todd v. City of 
Natchitoches, 238 F. Supp. 2d 793, 800-801 (W.D. La. 2002) (Citation omitted) (Emphasis added): 
 

For the defense of qualified immunity to apply, an official's conduct must not have violated 
a clearly established constitutional right, and the official must not have known that his 
conduct under the circumstances violated the plaintiff's rights. The absence of a 
constitutional violation obviates the need to determine whether qualified immunity applies 

to the defendants. The court notes, however, that in light of the court order and 

governing Louisiana statute, there was no reason for the officers to believe their 

conduct could have violated Todd's rights. 
 
Mays v. Sudderth, 97 F.3d 107, 113-114 (5th Cir. 1996) (Citations omitted) (Emphasis added): 
 
 

Ms. Mays concedes that Judge Jones acted within the scope of his jurisdiction and thus 
enjoys absolute immunity from actions arising from his issuance of a writ of attachment to 

secure her presence as a witness in a trial over which he presided. Moreover, there is no 

question that Sheriff Coffee's conduct in arresting and detaining Mays was in 

compliance with this facially valid court order compelling him to do so. Mays 
contends, however, that Sheriff Coffee's alleged knowledge that there was no legal cause 
for the writ of attachment erodes any immunity the sheriff may have. Ms. Mays has not 
cited any case denying absolute immunity to government officials complying with facially 
valid court orders, and cases abound to the contrary. Moreover, Mays makes no claim that 
Sheriff Coffee was in possession of any information that was not known by the judge 

issuing the writ of attachment. In effect, what Ms. Mays seeks is a requirement that 

Sheriff Coffee act as an appellate court evaluating the legality of a decision issued 

by a judge trained in the law and authorized to issue such orders. As we observed 

above, such a result is untenable. 
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1.2) Rule 622 Execution 

An execution is a process of the court from which it is issued. The clerk 

of the district or county court or the justice of the peace, as the case may 

be, shall tax the costs in every case in which a final judgment has been 

rendered and shall issue execution to enforce such judgment and collect 

such costs. The execution and subsequent executions shall not be 

addressed to a particular county but shall be addressed to any sheriff or 

any constable within the State of Texas. 

1.3) Rule 629 Requisites of Execution 

The style of the execution shall be "The State of Texas." It shall be 

directed to any sheriff or any constable within the State of Texas. It 

shall be signed by the clerk or justice officially, and bear the seal of the 

court, if issued out of the district or county court, and shall require the 

officer to execute it according to its terms, and to make the costs which 

have been adjudged against the defendant in execution and the further 

costs of executing the writ. It shall describe the judgment, stating the 

court in which, and the time when, rendered, and the names of the 

parties in whose favor and against whom the judgment was rendered. 

A correct copy of the bill of costs taxed against the defendant in 

execution shall be attached to the writ. It shall require the officer to 

return it within thirty, sixty, or ninety days, as directed by the plaintiff 

or his attorney. 

1.4) Rule 630 Execution on Judgment for Money 

        When an execution is issued upon a judgment for a sum of money, or 
directing the payment simply of a sum of money, it must specify in the 
body thereof the sum recovered or directed to be paid and the sum 
actually due when it is issued and the rate of interest upon the sum due. 
It must require the officer to satisfy the judgment and costs out of the 
property of the judgment debtor subject to execution by law. 
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 1.5) Rule 631 Execution for Sale of Particular Property 

       An execution issued upon a judgment for the sale of particular chattels 
or personal property or real estate, must particularly describe the 
property, and shall direct the officer to make the sale by previously 
giving the public notice of the time and place of sale required by law 
and these rules. 

2) What is a Writ of Execution? 

“A writ of execution is the imbodied power of the Court, in the shape of a command 
to a ministerial officer, respecting the rights of the parties to the judgment; and 
imposing upon the officer certain duties and liabilities prescribed by law.” Lockridge 
v. Baldwin, 20 Tex. 303, 307 (1857); Collins v. Hines, 99 S.W. 400, 401-402 (Tex. 
1907): 

 
A writ of execution is simply an authorization proceeding from and directed to 
some competent authority, by which the former requires the latter to do some act. 
To accomplish its purpose, it must necessarily state with certainty the act to be 
done. Whenever a writ shows the authority whence it proceeded, and is directed 
to an officer competent to execute it, giving directions sufficient, if followed, to 
result in the proper execution of the judgment, we apprehend that it will be almost 
uniformly upheld; and that, instead of requiring unusual strictness from justices 
of the peace, the writs of those officers will be granted unusual indulgence. 
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A Writ of Execution is a type of civil process,11 whereby the Court commands12 a 

Sheriff or Constable to enforce a judgment, usually by seizing and selling the 

judgment debtor’s property.13 “A ‘writ of execution’ is sought by a judgment creditor 

                                                           
11 See Op. Tex. Att’y Gen. No. JC-0377 (2001) (quoting TEX. R. CIV. P. 622); Clint Independent 
School Dist. v. Cash Investments, Inc., 970 S.W.2d 535, 538 (Tex. 1998) (“An order of sale, as a 
writ of execution, is a process of the court from which it is issued.”); Qaddura v. Indo-European 
Foods, Inc., 141 S.W.3d 882, 892 (Tex. App.—Dallas 2004, pet. denied) (“A writ is a form of 
process issued by the court clerk based upon an order of the court and directed to a sheriff or 
constable for service.”); Lawyers Civil Process, Inc. v. State, 690 S.W.2d 939, 943 (Tex. App.—
Dallas 1985, no writ) (Court identifies “seven types of civil process: (1) distress warrants; (2) writs 
of garnishment; (3) writs of execution; (4) writs of attachment; (5) writs of sequestration; (6) writs 
of habeas corpus; and (7) any writ for the enforcement of judgments or seizures of persons or 
property.”); Martin v. Trevino, 578 S.W.2d 763, 769 (Tex. Civ. App.—Corpus Christi 1978, writ 
ref’d n.r.e.) (“In a narrow sense process refers to individual writs issued by the court during or 
after litigation. Process has been broadly interpreted to encompass the entire range of procedures 
incident to litigation.  BLACK’S LAW DICTIONARY, 1370 (4th ed. 1951).”); Danciger v. State, 166 
S.W.2d 914, 916 (Tex. 1942) (holding that the absence in a judgment of an express provision for 
the issuance of a writ of execution would not “defeat the right to have such process issue.”); Warren 
v. Barron Bros. Millinery Co., 23 S.W.2d 686, 687 (Tex. 1930) (discussing whether constable’s 
refusal to execute “process” under predecessor to TEX. CIV. PRAC. & REM. CODE § 34.065 was 
justified for an irregularly issued writ); Merrill v. Rose Mfg. Co., 78 S.W.2d 1075, 1076 (Tex. Civ. 
App.—El Paso 1935, writ dism’d) (same); see also Pierson v. Hammond, 22 Tex. 585, 587 (1858) 
(“The term, execution, applies to all processes issued to carry into effect the final judgment of the 
court.”).   
 
12 See BALLENTINE’S LAW DICTIONARY (3d ed. 1969) (“Writ of execution.  A direct command of 
the court to the sheriff to carry out the mandate of the writ which normally is the enforcement of a 
judgment.”); Op. Tex. Att’y Gen. No. DM-262 (1993) (“The writ of execution orders the sheriff 
or constable to, without delay, seize any and all of the ‘property of the defendant found within [the 
officer’s] county that is not exempt from execution,’ to sell the property, and to apply the proceeds 
of the sale to the underlying debt.”) (quoting TEX. R. CIV. P. 637); cf. Pace v. Smith, 57 Tex. 555, 
561 (1882) (“[M]oney in the hands of a sheriff is not subject to garnishment is based, not on the 
ground that it is strictly in custodia legis, but upon the peculiar phraseology of the writ of execution 
itself, which commands the sheriff to execute the same by making the money and bringing it into 
court on the return day thereof.”); Lawyers Civil Process, Inc. v. State, 690 S.W.2d 939, 943 (Tex. 
App.—Dallas 1985, no writ) (“The rules then provide that the writ or warrant ‘shall command’ the 
sheriff or constable to attach or take into his possession the property described.”) (emphasis in 
original).  
 
13 See  Op. Tex. Att’y Gen. No. JC-0377 (2001) (quoting BLACK’S LAW DICTIONARY 589-590 (7th 
Ed.)); Op. Tex. Att’y Gen. No. DM-262 (1993) (“The writ of execution orders the sheriff or 
constable to, without delay, seize any and all of the ‘property of the defendant found within [the 
officer’s] county that is not exempt from execution,’ to sell the property, and to apply the proceeds 
of the sale to the underlying debt.”) (quoting TEX. R. CIV. P. 637); see also United States Marshals 
Service Policy and Procedures Manual, Process, at p.19, 2-12 (2001) (“A writ of execution is a 
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to enforce judgments.”14 The Texas Collection Manual (5th ed. State Bar of Texas, 

supplemented through May, 2019) states: 

§ 27.11Purpose and Use of Execution 

A writ of execution is a judicial writ directing the enforcement of a district, 

county, or justice court judgment. See Tex. R. Civ. P. 621. The writ typically 

directs the sheriff or constable to levy on a defendant’s nonexempt property, 

sell it, and deliver the sale proceeds to the plaintiff to be applied toward 

satisfaction of the judgment. See Tex. R. Civ. P. 637. 

3)  Do you actually serve the Writ of Execution on the Judgment 
Debtor? 

Answer: No. 

The law does not require a copy of the writ or execution to be served on the judgment 
debtor. Hous. Oil Co. v. Randolph, 251 S.W. 794, 797 (Tex. 1923); See M. Davies, 
In Defense of Unpopular Virtues: Personification and Ratification, 75 TUL. L. REV. 
337, 370 (2000) (“[T]he writ of execution process conceives of execution against 
property owned by the judgment debtor, rather than execution against the judgment 
debtor itself.”). The Writ of Execution is directed to any Sheriff or Constable, See 
Tex. R. Civ. P. 629. So, the Writ of Execution is technically “served” when delivered 
to the Officer. However, most officers do bring a courtesy copy of the Writ of 
Execution for the judgment debtor, either as part of the money demand, or to show 
the source of the Officer’s authority. 

4) What is the Writ of Execution supposed to contain?  

The contents of the Writ of Execution are set out in Tex. R. Civ. P. 629. However, 
the Sheriff need not be concerned whether the Writ complies with the Rules. If the 
Writ gives the officer sufficient direction about what to do, the Sheriff should follow 
those directions. See Collins v. Hines, 99 S.W. 400, 401-402 (Tex. 1907): 

                                                           
process issued by the court, directing the U.S. Marshal to enforce and satisfy a judgment for 
payment of money.”). 
 
14 See Rollins v. Am. Express Travel Related Servs. Co., 2006 Tex. App. LEXIS 4943, at *2, n.1 
(Tex. App.—Houston [1st Dist.] 2006, no pet.). 
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To accomplish its purpose, [the Writ of Execution] must necessarily state with 
certainty the act to be done. Whenever a writ shows the authority whence it 
proceeded, and is directed to an officer competent to execute it, giving 
directions sufficient, if followed, to result in the proper execution of the 
judgment, we apprehend that it will be almost uniformly upheld; and that, 
instead of requiring unusual strictness from justices of the peace, the writs of 
those officers will be granted unusual indulgence. 

Cf. Adams v. Odom, 12 S.W. 34, 37 (Tex. 1889): 

It has always been considered that [the Sheriff] was but the executive officer 
of the court, bound to obey its lawful commands, and in executing a writ that 
he must look to the face of it for the extent and boundary of his duties and his 
powers. It does not matter what writ might have been issued -- to what writ 
the party was entitled by law if he had chosen to sue it out; when it is issued 
and placed in the officer's hands his only duty is to see what are its commands, 
and if he finds them within the authority of the court he must obey them. But 
he can not go beyond those commands or question their regularity. 

 5) Does the Sheriff have to take Money when the Writ of Execution     

does not command the Officer to take currency or coin?   

Answer: Yes.  

Writ of Execution language has been the same for a long time. Compare Appendix 

1 with Appendix 2. Examples of current forms are: 

Dallas County District Clerk:  

THEREFORE YOU ARE COMMANDED, that of the goods and 

chattels, lands and tenements of the said [judgment debtor’s name] You 

cause to be made the sum of [judgment amount] and the further costs 

of executing this writ… HEREIN FAIL NOT, and have you the said 

moneys, together with this writ, before said Court, at the Courthouse, 

in the City of Dallas, within 90 days from the date of this Writ. 

Dallas County Clerk:  

THEREFORE, you are commanded that of the goods, and chattels, 

lands and tenements of the said [judgment debtor’s name] You cause to 
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be made the sum… HEREIN FAIL NOT, and have you the said 

moneys, together with this writ, before said Court, at the Court house 

in the County of Dallas, Texas, in 90 days next. 

United States District Court (N.D. Tex.):  

THEREFORE YOU ARE COMMANDED, that of goods and chattels, 

lands and tenements of the said judgment debtor you cause to be paid 

the full amount of said judgment, interest, and costs, with the further 

costs of executing this writ…HEREIN FAIL NOT, and you have said 

monies, together with this writ, before this Court within ninety (90) 

days from the date of this writ. 

United States District Court (S.D. Tex.):  

You are commanded to take of the goods, land and chooses-in-action 

of the judgment debtor enough to pay the judgment in fill and the cost 

of this writ. Fail not, and return this writ, certifying how you executed 

it. 

See Am. Fin. Corp. v. Webster, 1982 Del. C.P. LEXIS 3, at *4-5 (Del. Com. Pl. Nov. 

18, 1982): 

The Sheriff's principal argument is that money is not "goods and chattels". At 

common law, argues the Sheriff, only goods and chattels could be levied upon, 

and the Sheriff has traditionally accepted this limitation. 

This issue has not previously been decided in Delaware. My review of the 

Delaware decisions and Woolley fails to disclose any significant policy 

statement either favoring or disfavoring the seizing of cash pursuant to a writ 

of fi.fa. Other jurisdictions have generally permitted cash to be seized in 

execution. In 30 Am.Jur. 2nd, Executions, § 131, it is stated: 

"In some of the cases, especially the earlier ones, the question whether 

money could properly be taken on execution presented difficulties. The 

current of early English cases was against the position that it could be 

so taken, for the quaint reasons that it could not be identified and could 

not be sold. To these reasons, however, the American cases attach very 

little weight, holding that money can be identified, although not always 
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as easily as other property,  while, as respects a sale of money, there is 

no reason therefor, since money will itself satisfy an execution, and if 

anything else is taken, it must be turned into money. The general rule, 

therefore, is that money may be levied on, if found in the possession of 

the defendant, or if it is identifiable as his money, and if the officer can 

levy on the money without a violation of the personal security of the 

debtor." See also 33 C.J.S., Executions, § 24. 

The United States Supreme Court long ago recognized that money may be 

taken in execution notwithstanding that it could not be "sold", and that it may 

be applied directly to satisfy a judgment debt, because a sale is not required 

to complete an execution levy. Citizens Banking Co., v. Ravenna National 

Bank, 234 U.S. 360; Turner v. Fendall, 5 U.S. 117. 

I therefore conclude that the Sheriff may properly seize cash in the possession 

of the defendant in execution of plaintiff's judgment under a writ of fi.fa. 

Indeed, if cash is the only asset available, the Sheriff would seem to have no 

choice but to seize the cash. 

6)  Does the Sheriff have to obey a Federal Writ of Execution?  

Answer: No.  

See Tex. Att’y Gen. Op. No. DM-164 (1992) (Constables are not required by state 

law to serve civil process and other orders issued by federal courts, in their official 

capacity. But leaving to individual offer whether the choice to willing assume the 

obligation to serve federal process under special appointment). 

7)  Is the Sheriff excused from working a Writ of Execution “after   

hours”?  

Answer: No. 

See Crews v. United States, 160 F.2d 746, 748 (5th Cir. 1947) (“As Constable there 

was no requirement of cap, bade, or uniform, nor limitation of hours. He was always 

on call.”); Houston Oil Co. v. Randolph, 251 S.W. 794, 800 (Tex. 1923) (“[T]he 

issuance of the writ on Sunday would not make it void. While judicial acts are 

prohibited under the common law, and under our statutes, except in certain instances, 

yet the established rule is that unless expressly prohibited by statute ministerial acts 



When the Writ Hits the Fan   Page 17 of 48 
 

performed on Sunday are valid.”); Vitale v. Hotel California, Inc., 446 A.2d 880, 

886 (N.J. Super. Ct. 1982), aff’d, 455 A.2d 508 (N.J. 1982) (Emphasis added): 

The objection as to the unreasonably late hour requested for the levy also 

cannot be sustained. The bar was open for business, mostly on weekends, from 

about 10 p.m. to 2 a.m. Israelow directed that service be made during those 

hours; the sheriff avers that the instruction was to levy at 2 a.m. Whatever the 

precise instruction was, levy was to be made at some time during those 

nighttime hours—levying at 2 a.m. would probably find the cash registers near 

their fullest and thus minimize the number of additional levies required. Levy 

under a writ of execution may be made at any hour of the day…The Fast 

Lane’s late open hours impelled the late-at-night levy. Like police officers, 

sheriffs and their deputies may be obliged to work at times of the day 

and week when the rest of the populace sleep or recreate. 

b. What is a Levy?  

“A levy of a writ of execution consists of the acts by which an officer sets apart and 

appropriates, for the purpose of satisfying the command of the writ of execution, a 

part or the whole of the judgment debtor’s property.” Ditto v. McCurdy, 78 P.2d 

331, 335 (Haw. 2003); United States v. Holy Land Found. for Relief & Dev., 445 

F.3d 771, 782 (5th Cir. 2006) (“In the instant context [proceedings on, and in aid of, 

a judgment or execution], to ‘levy’ is ‘to take or seize property in execution of a 

judgment’”) (quoting Black’s Law Dictionary, 927, 702, 136 (8th ed.2004)). Corsair 

Special Situations Fund, L.P. v. Engineered Framing Sys., 2016 U.S. Dist. LEXIS 

3322, at *14 (D. Conn. 2016) (“Both the definition that appear in Black's Law 

Dictionary and Corpus Juris Secundum, and the excerpted discussion from Nemeth, 

support the conclusion that to ‘levy an execution’ means to seize, either actually or 

constructively, goods or money from the judgment debtor or third party in 

satisfaction of the execution.”); In re Murdock, 1993 Bankr. LEXIS 2282, at *15 

(Bankr. D. Mont. Aug. 3, 1993): 

"Levy" is defined as both a noun and a verb. BLACK'S LAW DICTIONARY 

471 (Abridged 5th ed. 1983). As a verb "levy" has several meanings, including 

"to levy an execution, i.e., to levy or collect a sum of money on an execution." 

Id. As a noun "levy" is defined: "A seizure. The obtaining of money by legal 
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process through seizure and sale of property; the raising of the money for 

which an execution has been issued." Id. 

A “levy” on personal property ordinarily involves the officer taking actual 

possession of it. See Burch v. Mounts, 185 S.W. 889, 892 (Tex. Civ. App.—

Amarillo 1916, writ ref'd) (A levy is complete when “the sheriff gains control of the 

property. Although [the Sheriff] may not take manual possession, he must be in a 

condition to do so.”); Voelkel-McLain Co. v. First Nat'l Bank of Roswell, N.M., 296 

S.W. 970, 972 (Tex. Civ. App.—Dallas 1927, no writ); (“Ordinarily, a levy upon 

personal property means seizure thereof by the officer, either actual or 

constructive.”); Jong Ik Won v. Fernandez, 324 S.W.3d 833, 834 (Tex. App.—

Houston [14th Dist.] 2010, no pet.) (“The officer then levies on the property 

described in the writ of execution, usually by taking possession of the property…”); 

9-132 Dorsaneo, Texas Litigation Guide § 132.03: 

A levy on personal property in possession of the judgment debtor is performed 

by the officer's taking physical possession of it, when that is feasible… A levy 

on personal property that cannot reasonably be taken into the officer's physical 

possession is often carried out by the officer's ''tagging'' the property by 

placing a notice on or in the vicinity of it to the effect that it is in the officer's 

custody under court authority. 

1) A Sheriff has a reasonable amount of time to remove property 

levied upon.  

See, e.g. Hopping v. Hicks, 190 S.W. 1119 (Tex. Civ. App.—Amarillo 1916, writ 

ref’d): 

The property actually in the lot when levied on was such a seizure and possession 

as will constitute a levy. The mere fact that it was left in the lot overnight, until 

arrangements could be made to care for, did not release the levy or make the levy 

lawfully theretofore made no levy. A sheriff should have a reasonable time in 

which to remove the property or to arrange for its care until sale. 

2) Why is dispatch of a levy so important?  

Because a judgment lien is not created until a levy of execution occurs. Williams v. 

Gillespie, 346 S.W.3d 727, 731 (Tex. App.—Texarkana 1999, no. pet.); See 
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generally, Isaac Godwin, New England Sheriff: Or, Digest of the Duties of Civil 

Officers, p. 54 (1830) (“Upon the delivery of an execution to an officer, he is bound 

to levy it with as much secrecy and despatch as possible…”); Lafayette Hanchett, 

The Old Sheriff and Other True Tales, p. 5 (1937) (“The Law's Delay Is Deplored”). 

And because Courts are still requiring Sheriffs and Constables to proceed without 

delay. See Kaelin v. Crago, 2017 Tex. App. LEXIS 630, at *2 n.1 (Tex. App.—

Corpus Christi - Edinburg Jan. 26, 2017, pet. denied) (Citations omitted): 

Rule 637 imposes a duty on the sheriff to 'proceed without delay to levy . . . upon 

the property of the defendant found within his county not exempt from execution 

. . . .' Section 34.065 of the Texas Civil Practice and Remedies Code provides 

sanctions if the sheriff fails or refuses to execute upon the debtor's non-exempt 

property." Moreover, a judgment creditor may sue the sheriff for non-execution if 

the judgment creditor pleads a prima facie case that "(1) an execution based on a 

valid judgment issued and delivered to the sheriff; (2) property of the debtor 

subject to the execution in the county where the sheriff had the writ; (3) failure of 

the sheriff to seize the non-exempt property; and (4) an unsatisfied judgment." Id. 

The burden then shifts to the sheriff to disprove an element of the plaintiff's case 

or to prove one of several defenses of mitigation.  

In Kaelin, the trial court awarded the judgment creditor damages against Nueces 

County Sheriff Jim Kaelin “in the amount of $145,904.23, pre and post judgment 

interest, and court costs in the amount of $946.70. The trial court issued the 

following findings of fact in support of its judgment: 

• The clerk issued the Writ of Execution . . . and on January 23, 2012, 

judgment creditor’s attorney directed Sheriff Kaelin to levy on property 

owned by the judgment debtor. 

• The judgment debtor owned real property at the time with a fair market value 

of $178,000.00. 

• Sheriff Kaelin failed and refused to seize this property and returned the Writ 

of Execution nulla bona.15 

                                                           
15 What does Nulla Bona mean? See Hamilton Metals, Inc. v. Glob. Metal Servs., Ltd., 2018 Tex. 
App. LEXIS 9596, at *15 n.1 (Tex. App.—Houston [14th Dist.] Nov. 27, 2018, no pet.): 
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c. What is an Inventory?  

Although often done in combination, a levy and an inventory are two separate things. 

See, e.g. United States v. Am. Brewing Co., 296 F. 772, 777 (E.D. Pa. 1924) 

(Identifying “what is usually done in execution of the writ… There is a levy upon 

everything found,  a full inventory made, the things seized are left impounded upon 

the premises, of which possession is kept and held, at least to the extent of placing a 

guard or watchman in charge, and always by a warning to the owner that none of the 

impounded property is to be touched.”); Cf. Burgos v. Airday, 2001 U.S. Dist. 

LEXIS 13193, at *16 (S.D.N.Y. Aug. 28, 2001) (Identifying that Marshals had 

                                                           

The Latin term "nulla bona" means "no goods." Black's Law Dictionary 1098 (8th ed. 
2004). In the law it is a form of return by a sheriff or constable upon an execution when 
the judgment debtor has no seizable property within the jurisdiction. Id. 

 
Gillet v. ZUPT, LLC, 523 S.W.3d 749, 754 n.2 (Tex. App.—Houston [14th Dist.] 2017, no pet.) 
(“[Nulla Bona] Meaning "no goods" in Latin, nulla bona is a form of return by a sheriff or constable 
upon an execution when the judgment debtor has no seizable property within the jurisdiction. Nulla 
Bona, Black's Law Dictionary (10th ed. 2014)”); Cade v. Stone, 2013 Tex. App. LEXIS 7267, , at 
*1 (Tex. App.—Corpus Christi June 13 2013, no pet.) (“See Black's Law Dictionary 1172 (9th ed. 
2009) (defining ‘nulla bona’ as ‘[a] form of return by a sheriff or constable upon an execution 
when the judgment debtor has no seizable property within the jurisdiction’”); Walker v. Anderson, 
232 S.W.3d 899, 906 (Tex. App.—Dallas 2007, no pet.) (Nulla Bona meaning “there was no 
seizable property within the jurisdiction and the judgment was not fulfilled.”); Wilson v. Bloys, 
169 S.W.3d 364, 367 (Tex. App —Austin 2005, pet. denied) (“The writ was returned nulla bona 
to [Appellant’s] attorney – that is, there was no seizable property within the jurisdiction and the 
judgment was not fulfilled.”); Kyles v. Texarkana Production Credit Asso.,474 S.W.2d 302, 303 
(Tex. Civ. App. Texarkana Nov. 23, 1971, writ ref’d n.r.e.) (“[Execution] was returned by the 
Sheriff of Bowie County, Texas, with the notation, ‘nulla bona.’ ‘Nulla Bona’ by a translation 
means there was nothing found in Bowie County, Texas, belonging to Richard Kyles on which the 
Sheriff could levy the execution.”); See also Mangan v. Smith, 71 Pa. D. & C. 38, 42 (C.P. 1950): 
 

"Nulla bona" means no goods. Its etymological meaning and its meaning in law do not 
differ. When used in a sheriff's return it means "The return made to a writ of fieri facias by 
the sheriff, when he has not found any goods of the defendant on which he could levy." "A 
return of 'nulla bona' has a well-defined meaning in the law. It signifies that the officer 
made strict and diligent search and was unable to find any goods of the defendant liable to 
seizure under the writ." Such has been the meaning of the phrase from time immemorial. 
No Act of Assembly gives it a different meaning. Custom cannot alter its legal significance. 
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separate fees for: 1) levying upon property by virtue of an execution; and 2) making 

an inventory of property levied upon by virtue of an execution). 

Therefore, it is helpful to understand the definition of an inventory, with other parts 

of an “execution.” See FCC Nat. Bank v. Sheriff Monmouth Cty., 779 A.2d 476, 

480-481 (N.J. Super. Ct. 2001) (Emphasis added): 

The word "execution" is defined as "[a] writ or process for the enforcement 

of a judgment." See Ballentine's Law Dictionary, 433 (3rd Edition 1969). The 

term "service" means "the serving of a process or writ upon a person." 

Webster's Unabridged Dictionary, 1750 (2nd Edition 1997). "Inventory," is 

defined as "[a] detailed list of articles of property." See Black's Law 

Dictionary, 824 (6th Edition 1990). As for a "return," that term is defined as 

"[t]he act of a sheriff . . . in delivering back to the court a writ, notice, process 

or other paper, which he was  required to serve or execute, with a brief account 

of his doings under the mandate, the time and mode of service or execution, 

or his failure to accomplish it, as the case may be." See Black's Law 

Dictionary, 1318 (6th Edition 1990). 

Although writs of execution are not “served,” the FCC Nat. Bank cases gives a good 

definition of what is meant by “serving execution.”) Id. (“Ballentine's Law 

Dictionary actually defines the phrase ‘service of execution,’ which means ‘[e]very 

act and proceeding necessary to be taken by the sheriff or execution officer to make 

the money required for satisfaction of the judgment and execution, including a sale 

of the property where necessary.’ …This definition would include the completion of 

every act necessary to satisfy the writ of execution, whether that be the necessity of 

more than one levy, or serving the writ at more than one location.”). 

See also, TBL Collectibles, Inc. v. Owners Ins. Co., 285 F. Supp. 3d 1170 (D. Colo. 

2018) (“the dictionary definition of ‘inventory’ is ‘a detailed list of assets,’ ‘an 

itemized list of current assets,’ or ‘the quantity of goods or materials on hand,’ 

Inventory, Black's Law Dictionary (10th ed. 2014); Inventory, Merriam Webster's 

Collegiate Dictionary (11th ed. 2007), indicating that an ‘inventory’ is simply a list 

of items.”).  

 

Form Inventories are attached as Appendix 3. 
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1) A Sheriff has a reasonable time to conduct an inventory. 

  

See In re Gosman, 326 B.R. 889 (Bankr. S.D. Fla. 2005): 

 

the Deputy United States Marshals levied upon the Writ of Execution, 

approximately 20 boxes of documents were seized. The Court finds that 

it would have been unreasonable to expect the Deputy Marshals to 

inventory all documents at the time of levy and contemporaneously 

make a determination as to inherent value. 

 

d.  The Writ governs. Follow the command of the Writ. 

Sheriffs and Constables are ministerial officers of the Court. See Lockridge v. 

Baldwin, 20 Tex. 303, 307 (1857) (“A writ of execution is the imbodied power of 

the Court, in the shape of a command to a ministerial officer…”). Sheriffs and 

Constables may not perform judicial functions. Henderson v. Beaton, 52 Tex. 29, 

42-43 (1879) (Moore, J., dissenting): 

The one common and essential feature in all courts is a judge or judges; so 

essential, indeed, that they are even called 'the court,' as distinguished from 

the accessory and subordinate officers. Courts of record are also provided with 

a recording officer, variously known as clerk, prothonotary, register, &c., 

while in all courts there are counsellors, attorneys, or similar officers, 

recognized as peculiarly suitable persons to represent the parties actually 

concerned in the causes, and who are considered as officers of the court and 

assistants to the  judges, together with a variety of ministerial officers, such 

as sheriffs, constables, bailiffs," &c. 

Jones v. State, 109 S.W.2d 244 (Tex. Civ. App—Texarkana 1937, no writ) 

(“Ministerial officers cannot usurp the functions of courts…”); Cf. Farmers’ Loan 

Co. v, Pac. R.R. Co., 48 P. 706,707 (Or. 1897) (A receiver is more than a mere 

custodian of the property, like a sheriff holding under a writ). 

 

When a Sheriff has done what the Writ commands, the Sheriff should stop. See In 

re Foust, 310 F.3d 849, 852 (5th Cir. 2002): 
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The sheriff's office of Pearl River County, Mississippi, executed a writ of 

replevin by seizing Bobby and Cathy Foust's convenience store and permitting 

a creditor to repossess the inventory. The writ directed the officers to take only 

the fixtures, inventory, and equipment; state law required them to hold the 

personal property for two days following seizure. Disregarding both limits, 

the officers seized the premises and turned over the inventory 

immediately. The bankruptcy court held that these actions did not violate the 

Bankruptcy Code, the Fourteenth Amendment's Due Process Clause, the 

Fourth Amendment, or Mississippi's replevin statute. The district court 

affirmed. We affirm in part, reverse in part, and remand. 

 

e. So, why would you ever be looking at the Judgment? 

 

Answer: To determine whether there are any specific orders governing your levy 

that would not be contained in the Writ of Execution itself. See, e.g. Appendix 4. 

 

4. Dealing with Interlopers and Troublemakers 

 

Sec. 38.03.  RESISTING ARREST, SEARCH, OR TRANSPORTATION. 

   

(a) A person commits an offense if he intentionally prevents or obstructs a 

person he knows is a peace officer or a person acting in a peace officer's 

presence and at his direction from effecting an arrest, search, or 

transportation of the actor or another by using force against the peace 

officer or another. 

(b) It is no defense to prosecution under this section that the arrest or search 

was unlawful. 

(c) Except as provided in Subsection (d), an offense under this section is a 

Class A misdemeanor. 

(d) An offense under this section is a felony of the third degree if the actor 

      uses a deadly weapon to resist the arrest or search. 

 

  Sec. 38.15.  INTERFERENCE WITH PUBLIC DUTIES. 

   

(a) A person commits an offense if the person with criminal negligence  

interrupts, disrupts, impedes, or otherwise interferes with: 
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(1)  a peace officer while the peace officer is performing a duty or 

exercising authority imposed or granted by law; 

 (b)  An offense under this section is a Class B misdemeanor. 

 (d)  It is a defense to prosecution under this section that the interruption,  

       disruption, impediment, or interference alleged consisted of speech only. 

 

Sec. 38.16.  PREVENTING EXECUTION OF CIVIL PROCESS. 

   

(a)  A person commits an offense if he intentionally or knowingly by words 

or physical action prevents the execution of any process in a civil cause. 

(b)  It is an exception to the application of this section that the actor evaded 

service of process by avoiding detection. 

(c)  An offense under this section is a Class C misdemeanor. 

 

Canida v. United States, 250 F.2d 822 (5th Cir. 1958) (“Execution of process and 

the performance of duty by constituted officers must not be thwarted.”); In re May 

Lee Indus., Inc., 402 F. Supp. 409, 411 (S.D.N.Y. 1975) (“No person has any right 

to bar the door to the United States Marshal when he is executing orders…”); cf.  

Stonehenge/Fasa-Texas JDC, Ltd. P’ship v. Miller, 1998 U.S. App. LEXIS 39579, 

at *10 n. 15 (5th Cir. Sep. 24, 1998) (any item removed from the location “after the 

execution was attempted… gets very close to an obstruction of justice.”). 

The Usual Suspects. When working a writ of execution, you are likely to 

encounter one or more people (some lawyered up), making demands and claims 

(because, they “got rights”). The correct response from the Sheriff is almost always: 

“tell it to the Judge.” If these people continue to delay or disrupt a levy or sale, the 

correct response is “please get out of the way.” 

a. Landlords. See Beil v. Lebo, 74 S.W.2d 187-188 (Tex. Civ. App.—San  
Antonio 1934, no writ) (Landlord “procured a temporary writ of injunction 
restraining[Judgment Creditor] and the sheriff from selling the property 
levied upon under said execution, upon the ground, only, that he holds a 
landlord's lien upon said property.” Court of Appeals dissolved the 
injunction “because the property involved was subject to sale under 
execution to satisfy the judgment against the owner and mortgagor, and 
the title of the purchaser at such sale will be subject to [Landlord’s] lien, if 
and when established.”) 
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b. Secured Creditors. See Rule 643 Levy on Goods Pledged or Mortgaged 
Goods and chattels pledged, assigned or mortgaged as security for any debt 
or contract, may be levied upon and sold on execution against the person 
making the pledge, assignment or mortgage subject thereto; and the 
purchaser shall be entitled to the possession when it is held by the pledgee, 
assignee or mortgagee, on complying with the conditions of the pledge, 
assignment or mortgage. 

c. Third parties claiming ownership. See Biliouris v. Sundance Res., Inc., 

2015 U.S. Dist. LEXIS 97499, at *4-6 (N.D. Tex. June 29, 2015): 

Trial by right of property is a statutory remedy made available to a 

third-party claimant of personal property that has been levied upon 

pursuant to a writ to which the claimant is not a party. Tex. R. Civ. P. 

717. It is "intended to provide a means of giving a claimant a summary 

method of asserting his or her title or right of possession without resort 

to any ordinary suit for recovery of the property or its value." A trial 

by right of property is obtained by filing an application in the suit in 

which the writ is pending. See Tex. R. Civ. P. 717. The application 

must state that the claim is made in good faith and may be supported 

by affidavits of persons having knowledge of the relevant facts. Id. It 

must comply with all statutory requirements, state the grounds for the 

claim, and state the specific facts relied upon by the claimant. Id. 

In order to obtain possession of the levied property until a trial is held 

to determine its rights to the property, a claimant must file a sworn 

written motion admitting or denying each finding of the order directing 

the issuance of the writ by, except where it is unable to admit or deny. 

Id. at 718. In that case, the claimant must set forth the reasons why it 

cannot admit or deny. Id. The motion must also contain the reasons 

why the claimant has superior right or title to the property claimed. Id. 

If the parties do not agree to an extension of the time for a preliminary 

hearing on the motion for possession, the hearing should be held, and 

the issue shall be determined no later than ten days after the motion is 

filed. Id. The claimant bears the burden of showing superior right or 

title to the property claimed as against the plaintiff and the defendant 

in the writ. Id. The motion shall stay any further proceedings under the 
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writ, except for orders concerning the care, preservation, or sale of 

perishable property, until the preliminary hearing is held, and the issue 

is determined. Id. 

d. Third parties holding judgment debtor’s property. A levy on 

property owned by the debtor who is not entitled to actual possession of it 

can be completed by giving notice of the levy to a person having 

possession. See Tex. R. Civ. P. 639. 

 

5. Commanding Assistance 

 

Tex. Code Crim. Proc. § 2.14 

 

Whenever a peace officer meets with resistance in discharging any duty 

imposed upon him by law, he shall summon a sufficient number of citizens of his 

county to overcome the resistance; and all persons summoned are bound to obey.  

Tex. Code Crim. Proc. § 2.15 

The peace officer who has summoned any person to assist him in performing 

any duty shall report such person, if he refuses to obey, to the proper district or 

county attorney, in order that he may be prosecuted for the offense. 

Ramirez v. State, 822 S.W.2d 240, 246 (Tex. App.—Houston [1st Dist.] 1991, pet. 

ref'd) (“Article 2.14 of the Texas Code of Criminal Procedure, authorizes peace 

officers to solicit help from citizens.”); But see Fite v. Cherokee Water Co., 6 S.W.3d 

337, 339-342 (Tex. App.—Texarkana 1999, no. pet.) (“[T]he statutes [Tex. Code 

Crim. Proc. §§ 2.14-2.15] provide for no criminal penalties… statutes do not have 

any criminal penalties attached to their violation… The referral to a prosecutor or to 

a grand jury, or even an actual prosecution, however, is not a criminal penalty.”). 

6. Calculating Post-judgment Interest. 

To recover the total amount owed on the Judgment, a Sheriff must calculate post-

judgment interest to the day. 

That can be easy or difficult.  



When the Writ Hits the Fan   Page 27 of 48 
 

Post-judgment interest is compounded annually. Texas Finance Code §304.006. 

That makes the calculation more difficult. 

A judgment accrues interest beginning on the date of its rendition and ending the 

day the judgment is satisfied. Texas Finance Code 304.005(a). I don’t know how the 

Sheriff would know when the one exception to this occurs. See Texas Finance Code 

304.005(a) (“If a case is appealed and a motion for extension of time to file a brief 

is granted for a party who was a claimant at trial, interest does not accrue for the 

period of extension.”).  

What happens when there is no post-judgment rate in the judgment? Does the Sheriff 

get to skip including post-judgment interest in the amount to demand from the 

Judgment Debtor? If you read the Code, you’d likely say, yes. See Texas Finance 

Code §304.001. Interest Rate Required in Judgment. (“A money judgment of a court 

in this state must specify the post judgment interest rate applicable to that 

judgment.”). However, the courts say otherwise. See Urquhart v. Calkins, 2018 Tex. 

App. LEXIS 5145, at *14 (Tex. App.—Houston [1st Dist.] July 10, 2018, no pet.): 

Under Texas law, "[a] money judgment of a court in this state must specify 

the post judgment interest rate applicable to that judgment." Tex. Fin. Code § 

304.001. "Post-judgment interest is recoverable even if it is not specifically 

awarded in the judgment." DeGroot v. DeGroot, 369 S.W.3d 918, 926-27 

(Tex. App.—Dallas 2012, no pet.); see also Office of the Att'y Gen. of Tex. 

v. Lee, 92 S.W.3d 526, 528 (Tex. 2002) (per curiam) (under predecessor 

statute, code "does not require, as a prerequisite for accruing interest, that 

judgments specifically include an award of post judgment interest."); Hot-

Hed, Inc. v. Safehouse Habitats (Scot.), Ltd., 333 S.W.3d 719, 734-35 (Tex. 

App.—Houston [1st Dist.] 2010, pet. denied) (post-judgment interest accrues 

automatically, even when judgment contains no reference to post-judgment 

interest). 

RAJ Partners, Ltd. v. Darco Constr. Corp., 217 S.W.3d 638, 653 (Tex. App.—

Amarillo 2006, no pet.) (“[P]ostjudgment interest is mandated by statute and is 

recoverable even if the trial court's judgment does not mention it.”). 
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The Texas Sheriffs’ Association has a Form Letter to send to the Judgment Creditor 

in this Situations. See https://www.sheriffstx.org/plugins/show_image.php?id=24 

Also attached as Appendix 5. 

To avoid being sued for delay or lack of diligence, a sheriff might want to figure out 

the interest rate without putting it back on the Judgment Creditor or returning the 

Writ to Court. 

So, what post-judgment interest rate would a Sheriff use for calculating the balance 

owed on the Judgment? On domesticated judgments, that answer may be easy, since 

many states don’t include the rate of post-judgment interest in a judgment because 

the rate is set by statute, and everyone knows what it is. See, e.g. Cal. Code Civ. 

Proc. § 685.010(a) Rate of interest on judgment (“Interest accrues at the rate of 10 

percent per annum on the principal amount of a money judgment remaining 

unsatisfied.”). In Texas, without a rate provided, I would apply the “default” rate. 

See Texas Finance Code § 304.003 (under which the “default” post-judgment 

interest rate is currently 5%). 

If a ministerial officer cannot determine the appropriate post judgment interest rate 

applicable to the Judgment without personal deliberation, decision, or judgment, the 

judgment is not sufficiently certain to be enforced by writ of execution. See Smith 

v. Rhodes, 2010 Tex. App. LEXIS 5907, at *8 (Tex. App.—Dallas July 27, 2010, 

no pet.). In those situations, no writ should issue. But if the Clerk issues a Writ of 

Execution without including a post-judgment interest rate, the only rate that can be 

applied by the Sheriff, “without much thinkin,” is the default rate.  

If a Sheriff ever needs to apply the Federal post-judgment interest rate, Federal 

Courts provide those rates to you. See https://www.txs.uscourts.gov/page/post-

judgment-interest-rates 

7.       Naming Names (d/b/a’s and assumed names) 

“An ‘assumed name’ is a word or phrase by which a person or corporation may be 

made known to the public and is not a legal entity.” Indus. Accident Bd. v. Tex. 

Workmen's Comp. Assigned Risk Pool, 490 S.W.2d 956, 959 (Tex. Civ. App.—

Austin 1973, no writ); Smith v. CDI Rental Equip., Ltd., 310 S.W.3d 559, 565 (Tex. 

App.—Tyler 2010, no pet.) (“under Rule 28, the correct legal name of the party using 

https://www.sheriffstx.org/plugins/show_image.php?id=24
https://www.txs.uscourts.gov/page/post-judgment-interest-rates
https://www.txs.uscourts.gov/page/post-judgment-interest-rates
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the assumed name must be substituted before judgment.”); Office Depot, Inc. v. 

Zuccarini, 2007 U.S. Dist. LEXIS 21255 (N.D. Cal. Mar. 15, 2007) (Denying 

request that the Court add pseudonyms used by Judgment Debtor to the Writ of 

Execution). 

8. Levy in Place/Place of Sale 

Normally, the Sheriff levies on property subject to execution, inventories it while at 

the location of the levy, has the seized property moved to a bonded warehouse (or a 

secure County facility),16 and after posting notices of sale at the Courthouse, and the 

Warehouse, conducts the Sheriff’s Sale at the Warehouse. What happens when doing 

it that way becomes “inconvenient”? 

The alternative is to "levy in place" the items of minimal net value (to avoid moving 

and storage costs). This is actually the preferred method. See Tex. R. Civ. P. 649. 

SALE OF PERSONAL PROPERTY ("Personal property levied on under execution 

shall be offered for sale on the premises where it is taken in execution, or at the 

courthouse door of the county, or at some other place if, owing to the nature of the 

property, it is more convenient to exhibit it to purchasers at such place."). This means 

the Judgment Debtor’s property would physically stay in place, at its current 

location, and the Sheriff comes back to sell the property right there. There is a risk 

of theft or damage to the property while the property sits under the Judgment 

Debtor’s control until the sale. Accord Champion Box Co. v. Manatee Crate Co., 75 

F.2d 340 (5th Cir. 1935) (Under Georgia law, levy in place permitted, and Marshal 

gave permission to judgment debtor to use machine levied on until the date of sale). 

Common sense applies when making the decision how to levy personal property. 

See Gunter v. Cobb, 17 S.W. 848, 849 (Tex. 1891): 

                                                           
16 The Sheriff must provide a secure facility, because the Sheriff is personally responsible for 
loss and damage of the property. See 9 Dorsaneo, Texas Litigation Guide § 132.03 (Matthew 
Bender 2019): 
 

Once the officer has levied on property, assuming the debtor does not provide a delivery 
bond for return of the property, the officer must keep securely all personal property levied 

on [Tex. Civ. Prac. & Rem. Code § 34.061(a)]. If any injury or loss occurs as a result of 
the officer’s negligence, the officer and the sureties on the officer’s official bond are liable 
for the value of the property lost or damaged. 
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It is ordinarily necessary to the validity of a levy upon personal property that 

the officer take such possession and control of the thing levied upon as the 

nature of the thing renders practicable… 

The rules provide some guidance for levying on livestock. See, e.g. Tex. R. Civ. P. 

640 Levy on Stock Running at Large: 

A levy upon livestock running at large in a range, and which cannot be herded 

and penned without great inconvenience and expense, may be made by 

designating by reasonable estimate the number of animals and describing 

them by their marks and brands, or either; such levy shall be made in the 

presence of two or more credible persons, and notice thereof shall be given in 

writing to the owner or his herder or agent, if residing within the county and 

known to the officer. 

Case law provides further guidance. See, e.g. Williams v. De Baca, 113 S.W.2d 566, 

573 (Tex. Civ. App.—Texarkana 1938, no writ) (“In levying upon livestock 

confined in a pasture or other enclosure of moderate size, the officer should follow 

the method prescribed as ordinarily necessary to the validity of a levy upon personal 

property, that is, he must take possession and control of the stock.”) 

However, the Sheriff levies and stores personal property, the critical point is that the 

sale happen where the property can be inspected by the public before the Sale. See 

L. J. Tillery Oil Co. v. Snyder, 42 S.W.2d 282, 284 (Tex. Civ. App.—Beaumont 

1931, no writ)  

The primary purpose of the law, relative to the place of sale, is that it shall be where 

the property may be exhibited to those attending the sale, if susceptible of being 

exhibited, that they may have the opportunity of viewing the property and thus, 

perhaps, enhancing its sale value. The instant property was susceptible of being 

exhibited, even at the courthouse door, but especially at the place of levy. These 

statutes… are clear, unambiguous, and mandatory. They must be complied with or 

the sale is void. The law will excuse the presence at the sale only when the nature 

of the property is such as to prevent its being exhibited. 
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9. Does a Judgment Creditor have a right to observe the levy? 

Implied in the rules of procedure is a right to observe the levy on execution. On writs 

of execution involving personal property, the Judgment Creditor can “deselect” any 

item to be levied. Once that is done, the Officer is not supposed to take the item. See 

Tex. R. Civ. P. 637. LEVY OF EXECUTION ("When an execution is delivered to 

an officer, he shall proceed without delay to levy the same upon the property of the 

defendant found within his county not exempt from execution, unless otherwise 

directed by the plaintiff, his agent or attorney.”). By deselecting items, everyone 

benefits, and the levy becomes more efficient. The Judgment Creditor benefits 

because it won’t have to pay to move and store items whose sale price will not meet 

or exceed the cost of moving and storing the items. The Judgment Debtor benefits 

because it gets to keep more of its property. The levying officer benefits because 

there is less property to have to levy, inventory, move, store and sell.  

When a Sheriff refuses to permit the attorney for the judgment creditor to observe 

the Sheriff at the judgment debtor's location, the judgment creditor cannot effectively 

obtain the benefit of Rule 637. What happens when the judgment debtor’s attorney 

arrives on scene and gets to observe some of the levy, thereby obtaining an 

advantage? The consequences for a Sheriff’s refusal to permit a judgment creditor 

to observe the Officer’s levy have not been decided by the courts. But any Sheriff 

who refuses to permit a judgment creditor to observe the levy should expect courts 

to apply a presumption against the Sheriff that the Sheriff’s refusal harmed the 

Judgment Creditor. Cf. Solomon v. State, 1998 Tex. App. LEXIS 1858, at *10 n.7 

(Tex. App.—Fort Worth Mar. 26, 1998, no pet.) (“When an appellant is deprived of 

an entire reporter's record, harm is presumed.”). 

It is hard to justify refusing the Judgment Creditor observation of the levy on a writ 

of execution, given the benefit to the levying officer of having a representative 

available to assist. See USMS Policy Directive 11.3, Civil Process, p.1417 (“The 

judgment creditor should accompany the U.S. Marshal in executing the writ [of 

execution] so that he or she may answer any questions that may arise during 

execution.”); See generally, Steven A. Harms, The Nuts and Bolts of Asset Seizures 

                                                           
17 Available at https://www.usmarshals.gov/foia/directives/service_of_process.pdf 
 

https://www.usmarshals.gov/foia/directives/service_of_process.pdf
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(Execution Writs), Section 2-8, Working with the Deputy Sheriff or Court Officer - 

A Teamwork Approach (2013).18 

10. The Officer’s Return. 

Tex. R. Civ. P. 654 Return of Execution 

The levying officer shall make due return of the execution, in writing and 

signed by him officially, stating concisely what such officer has done in 

pursuance of the requirements of the writ and of the law. The return shall be 

filed with the clerk of the court or the justice of the peace as the case may be. 

The execution shall be returned forthwith if satisfied by the collection of the 

money or if ordered by the plaintiff or his attorney indorsed thereon.19 

Tex. R. Civ. P. 629 (A writ “should require the officer to return it within thirty, 

sixty, or ninety days, as directed by the plaintiff or his attorney”). 

Freeman, Treatise on the Law of Executions, When the Return may be 

Made, Vol. I, § 353 (2nd ed. 1888) (“The duty of the officer is to return the writ 

at its return day. This duty he can rarely neglect without rendering himself liable to 

the plaintiff….  The Writ must be returned, whether it has been executed or not.”). 

Tex. Local Gov’t Code § 85.021 Execution of Process; Penalty. 

(a) The sheriff shall execute all process and precepts directed to the sheriff by 

legal authority and shall return the process or precept to the proper court on 

or before the date the process or precept is returnable. 

(b) The sheriff commits an offense if the sheriff: 

(1) fails to return a process or precept as required by Subsection (a); or 

                                                           
18Available at https://docplayer.net/18690656-The-nuts-and-bolts-of-asset-seizures-execution-
writs.html 
 
19 The Texas Civil Process Field Guide, p. 15 (1st Ed. 2001) recommended that an officer 
“document” his “due diligence” to comply with this Rule.  

https://docplayer.net/18690656-The-nuts-and-bolts-of-asset-seizures-execution-writs.html
https://docplayer.net/18690656-The-nuts-and-bolts-of-asset-seizures-execution-writs.html
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(2) makes a false return. 

(c) An offense under this section is punishable by the court to which the 

process is returnable, as for contempt, by a fine of not more than $100. A fine 

collected under this section shall be deposited in the county treasury. 

(d) The sheriff is liable for all damages sustained by a person by reason of an 

offense committed by the sheriff under this section. 

Tex. Civ. Prac. & Rem. Code § 34.064 Improper Return of Writ. 

(a) An officer may file an amended or corrected return after the officer has 

returned a writ to a court. 

(b) Once an officer receives actual notice of an error on a return or of the 

officer’s failure to file a return, the officer shall amend the return or file the 

return not later than the 30th day after the date of the receipt of notice. 

(c) An officer who fails or refuses to amend or file the return may be subject 

to contempt under Section 7.001(b). 

Sheriff’s Association of Texas, Civil Process Manual, at p. 45 (2012): 

NOTE: The making of a return on any legal process is most 

important. It has to be wholly accurate and reflect exactly what 
happened. There can be no deviation from the actual facts, or the 

service ordered by the court. In other words, let everything in your 

return be truthful. 
 

There is no wrong way to make a return, as long as you set out the 

manner you used when you served or tried to serve the process. If the 

person for whom the process was issued, and you are unable to locate 
him, check with the neighbors. It is possible that he has moved and if 

so try to get his new address and include this information in your 

return. 

Failing to timely return a Writ of Execution may keep the Judgment Creditor from 

obtaining a subsequent Writ – which keeps the Judgment Creditor from having the 
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other officers levy on property to satisfy the Judgment.  John Deere Plow Co. v. 

Brown, 264 S.W. 675 (Mo.1924) (“An execution is not a part of the record proper 

until after it is returned.”); People v. Brayton, 37 Ill. App. 319, 320 (1890) (“If the 

execution during the life thereof had been delivered to a constable of Cook county 

to execute, then, before the justice could be required to issue another, such execution 

with a proper return indorsed thereon by such officer must have been returned to the 

justice.”). 

11. Bankruptcy.  

11 U.S. Code § 362. Automatic stay prohibits most collection activities and 

judgment enforcement, such as levies, garnishments, and other post-judgment 

remedies. However, when a judgment debtor has filed multiple bankruptcies, the 

automatic stay will expire within 30 days unless the bankruptcy judge extends the 

stay,20 or will not apply at all.21  

                                                           
20 Two Bankruptcies Within One Year: Stay Limited to 30 Days 
 

If the Judgment Debtor filed bankruptcy and then filed another bankruptcy within one year 
of the dismissal of the first case, there is a presumption that the Judgment Debtor filed the 
second case in bad faith, and the automatic stay will expire after only 30 days (11 U.S.C. 
§ 362(c)(3)). 

 
To extend the stay, the Judgment Debtor must file a motion and prove to the court, by clear 
and convincing evidence, that the Judgment Debtor filed the most recent case in good faith.  

 
See Exceptions to the Automatic Stay: Repeat Bankruptcy Filings, available at 
https://www.thebankruptcysite.org/resources/bankruptcy/exceptions-automatic-stay-repeat-
bankruptcy-fi 
 
21 Three Bankruptcies Within One Year: No Automatic Stay 
 

If the Judgment Debtor filed two or more bankruptcies in the previous year, and then filed 
a third bankruptcy, the same presumption of bad faith exists, and the automatic stay will 
not take effect at all upon the third filing (11 U.S.C. § 362(c)(4)). The Judgment Debtor 
may file a motion with the court, asking for the automatic stay to be imposed. The Judgment 
Debtor must present clear and convincing evidence that the Judgment Debtor filed the most 
recent bankruptcy in good faith.  

 
Id. 

https://www.thebankruptcysite.org/resources/bankruptcy/exceptions-automatic-stay-repeat-bankruptcy-fi
https://www.thebankruptcysite.org/resources/bankruptcy/exceptions-automatic-stay-repeat-bankruptcy-fi
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In re Coats, 168 B.R. 159 (Bankr. S.D. Tex. 1993): 

The facts (as Described by the Judge): 

Coats operates 3 businesses, each of which is or was a sole proprietorship: An auto 

and truck salvage business under the name of "Coats Auto and Truck Salvage"; a 

wrecker service under the name of "Coats Auto and Truck Salvage"; and an 

automotive repair service business under the name of "Coats Auto Service". All of 

these businesses were located at 23 Velma Lane, which is within the geographic 

jurisdiction of Precinct Four of Montgomery County, Texas. Coats had operated 

these businesses for approximately 18-19 years at this location when the following 

events took place. 

Glenn E. Vawter, a private citizen, obtained a state court $ 9,239.50 civil judgment 

against Marvin Coats in Montgomery County, Texas. Vawter then abstracted his 

judgment and pursued his state law collection remedies against Coats through a 

Writ of Execution which authorizes a Montgomery County Constable to levy on 

the defendant's property to satisfy the judgment. 

Prior to debtor's bankruptcy, Deputy Constable Lieutenant Charles Fuller and 

Deputy Constable Dodson arrived at 23 Velma Lane to execute the writ and seized 

Coats' property to satisfy the Vawter judgment. In Mr. Coats' business office,  

Lieutenant Fuller advised Mr. Coats of the seizure and told him to gather his 

personal belongings and prepare to leave the premises. Mr. Coats and Lieutenant 

Fuller had just left the office when Constable Travis L. Bishop arrived at the scene. 

All of these officials were in the uniforms of Montgomery County Constables from 

Precinct Four. All arrived in officially marked vehicles, and all were wearing guns. 

This Court is satisfied that the seizure was a lawful one. 

Although Lieutenant Fuller allowed Coats to remove a few items from the business 

office the vast majority of the office property was seized by the constables. 

Lieutenant Fuller placed a seizure tag on the doors to Coats' business, as well as 

on the Coats' motorhome. The constables rolled up a cable across Velma Lane, the 

only road which provided automobile access to the Coats' business. Lieutenant 

Fuller told Coats that nothing was to go in or out, referring to the property beyond 

the cable. Lieutenant Fuller further instructed Coats that everything beyond the 
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cable was seized and that Coats was not to break any of the seizure tags. A violation 

of these instructions, Lieutenant Fuller warned, would be a felony offense… 

The seizure of the Coats' property caused their salvage business to almost 

completely shut down as Mr. Coats had no access to his salvage yard or parts. The 

seizure similarly shut down the Coats' automotive repair business since Mr. Coats 

lacked access to the tools and/or equipment which were necessary for automotive 

repairs. Because one of Coats' wreckers had been off the premises during the 

seizure, Mr. Coats was able to continue in a very limited capacity in his wrecker 

business. However, Mr. Coats could only tow those vehicles which didn't require 

storage in a secured lot because the Coats' lot had been cordoned off and seized by 

the constables. 

On August 30, 1991 Marvin C. Coats and his wife, Margaret R. Coats, d/b/a/ Coats 

Auto and Truck Salvage; Coats Auto Service; and Coats Construction Company 

filed a Chapter 13 petition in bankruptcy. The bankruptcy was filed because the 

seizure had such a disastrous impact on the Coats' business, and they needed to 

reorganize their business in order to pay bills. 

On August 30, 1991, the Coats' bankruptcy attorney, Mr. Hugh Butler, notified 

Lieutenant Fuller both by telephone and by fax that Mr. and Mrs. Coats had filed 

bankruptcy. Butler faxed a memo to Fuller requesting that the seized property be 

released and advised that all collection and enforcement actions were stayed 

pursuant to § 362 of the Bankruptcy Code. However, Lieutenant Fuller would not 

release the property. A second fax from Butler to Lieutenant Fuller, also 

transmitted on August 30, 1991, set forth the applicable portion of 11 U.S.C. § 362. 

Also, on August 30, 1991, Butler advised Mr. Frank Bass, Assistant County 

Attorney for Montgomery County, that the debtors had filed bankruptcy and 

requested that the seized property be returned. Later that same afternoon 

Lieutenant Fuller advised his employer Constable Bishop of the Coats bankruptcy. 

The legal outcome: 

The Coats claim the defendants have violated 11 U.S.C. § 362(a)(1)-(5). 

Specifically, the Coats argue that the continued retention of their property by 

Montgomery County and Constable Travis Bishop, despite their knowledge of 

debtors' bankruptcy, violated the automatic stay. According to the Coats, 
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defendants had an affirmative duty to release the Coats' property, all of which was 

seized prepetition… The Coats have sustained their burden of proving that 

Constable Bishop and Lieutenant Fuller violated the automatic stay by refusing to 

release the Coats' property upon learning of their bankruptcy filing… 

Constable Bishop's actions clearly made him liable under § 362. The fact that 

Constable Bishop may never have personally seen the faxes debtor's counsel sent 

to his office and to his Lieutenant Fuller advising the latter of the Coats' bankruptcy 

filing is insufficient to remove him from liability under § 362. On August 30, 1991, 

the same day that the Coats' attorney notified Lieutenant Fuller of the Coats' 

bankruptcy filing, Lieutenant Fuller informed Constable Bishop of the filing. Also, 

debtors' attorney sent a letter to Constable Bishop on September 4, 1991, which 

contained the notice of the bankruptcy filing, indicated the nature of the assets 

seized, and advised that continued seizure was in violation of the Bankruptcy Code. 

In the letter debtors' attorney also requested that the seized property be released. 

"Knowledge of the bankruptcy filing has been held to be the legal 

equivalent of knowledge of the automatic stay." … Once a party learns of 

the bankruptcy filing, he or she is under a duty to seek further information 

which should reveal the applicability and scope of the automatic stay. 

Constable Bishop had knowledge of the Coats' pending bankruptcy, but 

intentionally chose to disregard the automatic stay by continuing with the seizure. 

 For the reasons outlined in the discussion of Constable Bishop's liability, this 

Court also rules that the Montgomery County Attorney's Office and Montgomery 

County violated the automatic stay by continuing to hold the Coats' property. This 

Court concludes that Montgomery County is liable for violating the automatic stay 

due to the role played by attorneys in the Montgomery County Attorney's Office 

in giving instructions to the constables. When Lieutenant Fuller contacted 

Assistant Montgomery County Attorney Frank Bass on August 30, 1991 regarding 

the Coat's bankruptcy filing, the latter expressly instructed Lieutenant Fuller not to 

do anything. Further, the County Attorney failed to address the Coats matter even 

after Lieutenant Fuller brought all the communications the Constable's office had 

received from debtors' attorney to Mr. Bass' office. This was on September 2, 1991. 

It was not until October 10, 1991 that the Coats' property was released at the 

instruction of Assistant Montgomery County Attorney Hal Agron. The 

Montgomery County Attorney's Office has not adequately explained why it did not 
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direct the release of the subject property for 41 days after learning of the Coat's 

bankruptcy. Even allowing for time to review the relevant Bankruptcy Code 

provision, the delay seems to this Court to be unnecessarily and unreasonably 

lengthy. 

Arguably, the Montgomery County Attorney's office is the ultimate repository of 

county power in the area of determining legal actions to be taken on the county's 

behalf. When Assistant County Attorney Frank Bass advised Lieutenant Fuller not 

to do anything with the property, he was acting in his area of responsibility on 

behalf of the county. This Court is under the impression that he and other county 

attorneys possess expertise regarding the legal ramifications of actions taken by 

county agents. It is doubtful whether any other official might fairly be held 

responsible for advising a constable as to the legal effect of the automatic stay in a 

bankruptcy case on property already seized by the constable pursuant to a valid 

writ of execution. Assistant County Attorney Frank Bass was notified by both 

debtors' attorney and Lieutenant Fuller of the Coats' bankruptcy and the potential 

automatic stay violation, but he ignored the case until it was resolved by agreement. 

Liability should be imputed to the county for the actions and inaction of the 

Montgomery County Attorney and his staff. Factually, the county in this case 

knowingly violated the automatic stay… 

According to the evidence and testimony, the Coats' business was shut down for 

41 days because of the actions taken by defendants to cordon off the premises and 

seize business property. The evidence shows that based on Coats' historical 

business records, the anticipated income from the Coats' businesses for those 41 

days was $2,959.79. The Coats' actual income was $ 521.88. The difference, $ 

2,437.91, constitutes the actual damages suffered by the Coats as a result of 

defendants' violation of the automatic stay. 11 U.S.C. § 362(h) also authorizes an 

award of attorneys' fees to debtors. Hugh Butler, the Coats' counsel, submitted a 

fee affidavit in the amount of $ 39,003.00 which was admitted into evidence. The 

Court has carefully considered the affidavit and disallows $ 4,940.00 for 49.4 hours 

of work not attributable to the Coats' lawsuit against Travis Bishop and 

Montgomery County. The total amount awarded for attorneys' fees is $ 34,099.00. 

Defendant Constable Travis Bishop and Montgomery County are jointly 

and severally liable for these damages in the total amount of $ 36,536.91 
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plus post judgment interest pursuant to 28 U.S.C. § 1961 at 3.57% until the 

judgment is paid. 

Contra, In re Quality Health Care, 215 B.R. 543, 572 (Bankr. N.D. Ind. 1997): 

§ 362(a)(3) freezes the status quo on the filing of the petition rather than mandates 

affirmative action by the creditor in possession of property seized prepetition to 

return it immediately. In re Richardson, 135 B.R. 256 (Bankr. E.D. Tex. 1992); cf. 

In re Deiss, 166 B.R. 92 (Bankr. S.D. Tex. 1994) (creditor entitled to adequate 

protection before turnover). 

a. Do you cancel or continue a Sheriff’s sale if a bankruptcy is filed 

before the date and time of the Sale?  

See Taylor v. Slick, 178 F.3d 698 (3d Cir. 1999). I recommend cancelling the Sale. 

Since Texas rules don’t provide for postponements, the levying Sheriff would have 

to repost a Notice of Sheriff’s Sale. This appears to be a new action against the 

Judgment Debtor that would likely violate an automatic stay. 

b. Do not delay on completing your Sheriff’s Deed after receiving sales 

proceeds.  

The transfer of real property from a Sheriff’s Sale does not depend on the Sheriff’s 

Deed. Completing the sale is what transfers ownership. See Donnebaum v. Tinsley, 

54 Tex. 362, 365 (1881) (“[T]he title of a purchaser of land at sheriff's sale does not 

depend upon the deed. It rests upon a valid judgment, levy and execution sale, and 

the payment of the money. The sheriff's deed is not essential.”); Accord In re 

Cratella, 42 B.R. 526, 530–31 (Bankr. E.D.N.Y. 1984). (Under New York law, after 

foreclosure sale, but before conveyance of the deed, debtor had no interest in the 

property, therefore automatic stay did not apply). 

Nevertheless, if a court finds that the Judgment Debtor maintains some interest in 

the real property sold until the officer’s deed is delivered, a Sheriff could find himself 

being accused of violating the automatic stay. For example, if the Judgment Debtor 

files a bankruptcy after the Sheriff’s Sale of his real property, but before the Deputy 

completes the Sheriff’s Deed, a court could determine that the Sheriff violated the 

automatic stay. See In re Rouse, 48 B.R. 236, 240 (Bankr. E.D. Pa. 1985) (prior to 
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acknowledgement and delivery of deed from sheriff’s sale, debtor has a “scintilla of 

equitable interest” in the property and thus the automatic stay applies).  

12. Presumptions. Ignore them at your peril. 

a. Ownership 

All personal property at the Judgment Debtor’s home, or any business operated by 
Judgment Debtor, is presumed to be owned by the Judgment Debtor. See: 

• Maberry v. First Nat. Bank of Littlefield, Texas, 351 S.W.2d 96, 99 (Tex. Civ. 

App.—Amarillo 1961, no writ) (“It is well settled that possession of personal 

property carries with it the presumption of ownership.”); 

• Hickey v. Couchman, 797 S.W.2d 103, 110 (Tex. App.—Corpus Christi 1990, 
writ denied) (“Possession of personal property raises a presumption of 
ownership.”); 

• Worth Tool & Die Co. v. Atlantis Electronics Corp., 398 S.W.2d 656, 657-58 
(Tex. Civ. App.—Dallas 1965, writ dism’d by agr.) (Possession of personal 
property raises presumption of ownership);  

• Implement Dealers Mutual Ins. Co. v. Castleberry, 368 S.W.2d 249, 254 (Tex. 
Civ. App.—Beaumont 1963, writ ref’d n.r.e.) (“Possession alone raises a 
presumption of ownership to real and personal property”);  

• Reynold v. Reynolds, 224 S.W. 382, 385 (Tex. Civ. App.—Amarillo 1920, 
no writ) (“All of this property at the time of Mrs. Reynolds' death was in her 
possession and on her premises and was presumptively her property.”);  

• Accord Chamberlin Co. of America v. Mays, 101 S.E.2d 728, 731 (Ga. 1957) 
(legal presumption that chattels found in a home are owned by the head of the 
household); 

• Cf. Beaumont Bank, N.A. v. Buller, 806 S.W.2d 223, 226 (Tex. 1991) (Once 

assets are traced to a holder of property of a judgment debtor, the holder is 

presumed to possess the entire amount and has the burden to show lack of 

possession of all or part).  

b. Community Property 

The Sheriff does not decide community property issues. The Sheriff may levy on all 

property within a marital home. See Short v. United States, 395 F. Supp. 1151, 1153 

(E.D. Tex. 1975) (“All property possessed during marriage is presumed to be 

community property, until the contrary is satisfactorily proved.”). The Judge will 
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determine any motion or request for return of property to a judgment debtor’s 

spouse. That spouse has a heavy burden of proof. See Nalbach v. Nalbach, 2013 Tex. 

App. LEXIS 4758, at *3-5 (Tex. App.—San Antonio Apr. 17, 2013, no pet.) 

(Citations omitted): 

Under Texas law, separate property includes property owned by a spouse 

before a marriage and property acquired by a spouse during the marriage by 

gift, devise, or descent. Community property is all property, other than 

separate property, acquired by either spouse during the marriage. "Property 

possessed by either spouse during or on dissolution of marriage is presumed 

to be community property." A party claiming certain property as his separate 

property has the burden of rebutting the presumption of community property 

by clear and convincing evidence. Clear and convincing evidence means "the 

measure or degree of proof that will produce in the mind of the trier of fact a 

firm belief or conviction as to the truth of the allegations sought to be 

established."  

To overcome the community property presumption, a spouse claiming 

property is separate must trace and clearly identify the property claimed to be 

separate. "Tracing involves establishing the separate origin of the property 

through evidence showing the time and means by which the spouse originally 

obtained possession of the property." Id. "If the evidence shows separate and 

community property have been so commingled as to defy resegregation and 

identification, the burden is not discharged, and the statutory presumption 

prevails." When tracing separate property, it is not enough to show that 

separate funds could have been the source of a subsequent deposit of funds. 

And mere testimony that property was purchased with separate property 

funds, without tracing the funds, is generally insufficient to rebut the 

community property presumption. 

See Tex. Fam. Code § 3.003 Presumption of Community Property: 

(a) Property possessed by either spouse during or on dissolution of marriage 
is presumed to be community property. 
(b) The degree of proof necessary to establish that property is separate 
property is clear and convincing evidence. 
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See also, Coleman v. Winn-Coleman, Inc., 110 S.W.3d 104, 109 (Tex. App.—

Houston [1st Dist.] 2003, no pet.); Montemayor v. Ortiz, 208 S.W.3d 627, 654 (Tex. 

App.—Corpus Christi 2006, pet. denied); Cf. Bill Childers, Management and 

Control of Civil Process in Texas, at p. 154 (2004) (“Upon delivery of the Writ of 

Execution to the Defendant and the failure of the Defendant to pay in full the 

Sheriff/Constable must consider all property of the Defendant for a seizure. The 

property of Defendants is identified by two major categories. If the Defendant is a 

family or is living as a common law marriage that may constitute a marriage, then 

they will have community property.”). 

c. The Right to Break and Drill 

Once inside a dwelling, if locked rooms, cabinets, safes are not opened voluntarily, 

the Sheriff should break or drill those locks for purposes of levying on the contents 

inside. See Hillman v. Edwards, 66 S.W. 788, 789 (Tex. Civ. App.—Dallas 1902): 

It is a well settled rule of common law that in the execution of civil process 

an officer is not authorized to break open an outer door or raise a window or 

forcibly enter the dwelling house of the defendant in execution, used and 

occupied by as such by him, without his consent. If he gains admission 

without force, he may go from room to room or forcibly enter an inner room 

or break open trunks, wardrobes, etc., for the purpose of a necessary levy.   

Alternatively, the Sheriff can levy, move and sell the locked items as is.  

13. Don’t go bad on perishables. 

Every post-judgment method of collection has procedures for dealing with 

perishable items, except writs of execution. See, e.g. TRCP 620 (Attachment); TRCP 

615 (Distress Warrant); TRCP 664a (Garnishment); and TRCP 710 (Sequestration). 

So, what does a Sheriff do with perishables levied on by Writ of Execution?  

The safest course for the levying officer would be to immediately notify the Court 

and obtain an order for how to proceed. See Arnold v. Fowler, 51 A. 299, 301 (Md. 

App. 1902): 
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ten days' notice, as well as to the supposed requirement that the sale should be 

made in the county where the goods are located when seized in execution cannot 

be applied to a perishable crop of peaches. It would be the duty of the sheriff to 

ask and obtain from the Court authority for an immediate sale at such place as it 

could be effected to the best advantage of all parties interested. Thus it is said in 

Poe's Prac., sec. 669: "If the levy is made upon a cargo of perishable articles * * 

* * and the sale is delayed until they become altogether or partially valueless, the 

plaintiff's right of action against the sheriff for the consequences of his neglect of 

duty, will be plain. The duty of the sheriff, in brief, is to execute the writ promptly 

and in such a way as will be most advantageous to all parties concerned." It is to 

be presumed that after removing the peaches from the orchard of the defendant 

to the farm of the plaintiff, the sheriff would, as he was in duty bound, have 

sought and obtained from the Court the necessary authority to so make the sale 

as to yield the best possible price. 

14. Don’t be a Bozo on Booze.  

The Sheriff can sell alcohol levied pursuant to a Writ of Execution. But to who 

and how? See Tex. Admin. Code tit. 16, § 41.1 (Sale to Lien Holders): 

(a)  All alcoholic beverages are subject to levy and other judicial process the 

same as any other personal property under the general laws of the state. 

(b)  Sale thereof may be to lien holders and to permittees and licensees who 

are privileged to purchase and sell the same. 

(c)  In all instances after such sale has been made, the person making such a 

sale shall notify the administrator or the administrator's designee, giving the 

date of sale, the names and address of both the original owner and the 

purchaser, an inventory of the beverages sold and the name of the lien holder 

or lien holders. A lien holder who is not a licensee or permittee and who 

purchases the same or who procures title thereto in any other lawful manner 

shall dispose of such alcoholic beverages within 30 days after acquiring title 

thereto, provided however, that the administrator may grant an additional time 

for good cause shown. 
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(d)  As a condition precedent to making such resale, the lien holder shall apply 

to the administrator or the administrator's designee for permission to make 

such sale. The application shall show the name and address of the intended 

purchaser, the number of the intended purchaser's license or permit, the 

quantity and type of beverages to be sold and the date and manner of the sale, 

and shall include copies of any documentation in which the lien holder 

procured title thereto. 

15. Pulling the trigger on guns. 

You can expect that if you work writs of execution with diligence, you will be 

seizing, storing, and selling firearms.22 Guns should be treated like any other 

personal property. Under Tex. Prop. Code Ann. § 42.002(a)(7), if a judgment 

debtor proves up exemptions for firearms, the judgment debtor only gets to keep 

two. That means if a judgment debtor owns a pistol, a rifle, and a shotgun, at least 

one of them is going to be sold at the Sheriff’s sale. The two-gun limit on the 

number of firearms that can be exempted from execution sale is the same for a 

single debtor and a married couple. See In re Haynes, 2017 Bankr. LEXIS 4390 

(Bankr. N.D. Tex. Dec. 26, 2017). Calling a firearm something else does not 

make it exempt property. Firearms are firearms. The most a judgment debtor (and 

his spouse) get to keep are two – and the judge decides whether the judgment 

debtor gets to keep any firearm. See In re Wilkinson, 402 B.R. 756, 767 (Bankr. 

W.D. Tex. 2009) (“a firearm may be a very nice home decoration if mounted and 

hung on the wall, but the Texas Legislature, by giving a specific exemption for 

firearms, effectively excluded it from qualifying as a home furnishing as well, 

for exemption purposes. Firearms are firearms, and debtors are specifically 

                                                           
22 CBS News reports that the Gun ownership rate in Texas is 35.7%. See 
www.cbsnews.com/pictures/gun-ownership-rates-by-state/34/;  
See also, https://www.thoughtco.com/gun-owners-percentage-of-state-populations-3325153 
showing Texas’ number of guns per capita at 20.79; Richard Connelly, How Many Texans Own 
Guns? A Whole Freakin' Lot, Poll Shows (March 5, 2013) (“Nearly half of the 1,200 Texas voters 
polled, or a member of the polled person's family, own at least one gun, results showed…44 
percent owned from two to five guns.”), available at https://www.houstonpress.com/news/how-
many-texans-own-guns-a-whole-freakin-lot-poll-shows-6720585. 
 
 

http://www.cbsnews.com/pictures/gun-ownership-rates-by-state/34/
https://www.thoughtco.com/gun-owners-percentage-of-state-populations-3325153
https://www.houstonpress.com/news/how-many-texans-own-guns-a-whole-freakin-lot-poll-shows-6720585
https://www.houstonpress.com/news/how-many-texans-own-guns-a-whole-freakin-lot-poll-shows-6720585
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limited to only two, even if they are also home furnishings or sporting 

equipment.”). 

While Sheriffs and Constables don’t typically check whether other property they 

levy and are going to sell is stolen, many levying officers check to see if levied 

firearms have been reported stolen. For firearms requiring a background check 

or waiting period, a Sheriff’s sale requiring immediate payment could reasonably 

limit the sale to those persons with permits or licensees which permit immediate 

possession of a purchased firearm. For more complicated questions, such as sale 

of automatic weapons or other firearms possibly prohibited by federal law, 

contact your local BATF office for guidance.  

16. Seizing Fine Art. Special Procedures. 

Although in the section of the Civil Practice and Remedies code relating to 

Attachment, execution on “work of fine art” has specific limitations and special 

requirements. See Tex. Civ. Prac. & Rem. Code §§61.081 & 61.082.23 But what 

is fine art? Even when the statute provides a definition, identifying fine art may 

not be so easy. See Levin v. Dalva Bros., 459 F.3d 68, 76 (1st Cir. 2006): 

"Fine art" is defined under the statute to mean a "painting, sculpture, drawing, 

or work of graphic art, and print." N.Y. Cultural Arts Law § 11.01(9). The 

Levins make the straightforward claim that this case concerns a clock and a 

clock is not "fine art." 

This argument appeals in its simplicity, but identifying fine art may not be so 

easy. See generally Christine Haight Farley, Judging Art, 79 Tul. L. Rev. 805 

(2005) (discussing judicial reluctance to determine what constitutes "art"). As 

                                                           
23 See Sec. 61.082. Handling and Transportation. 
 

A court may not issue any process of attachment, execution, sequestration, replevin, or 
distress or of any kind of seizure, levy, or sale on a work of fine art unless the court requires, 
as part of the order authorizing the process, that the work of fine art is handled and 
transported in a manner that complies with the accepted standards of the artistic community 
for works of fine art, including, if appropriate, measures relating to the maintenance of 
proper environmental conditions, proper maintenance, security, and insurance coverage. 
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one trial expert testified, "[t]here is sort of a murky distinction" between 

decorative and fine arts. 

The clock (a picture of which is included as an addendum to this opinion) has 

multiple painted panels showing mythological scenes all of which pertain to 

the relationship between peace and justice. The tear sheet focused on the 

painted panels as major features of the clock, and one of Dalva's principals 

testified that it viewed the painting as the most significant attribute of the 

clock. There also was expert testimony that a purchaser of the clock would 

view it "as a piece of fine art because the painting is so extraordinary, and it 

is so unusual." Indeed, the Levins' own expert admitted that "the decoration . 

. . was, in fact, the most important thing with [this] clock." This testimony 

supports the district court's ruling that the clock was fine art. 

Applying the fine art statute to the clock accords with Dawson, the only 

reported case considering the scope of the statute's fine art definition. See 463 

F. Supp. at 466 n.4. There, the court held that a decorated bowl and several 

vases were fine art. Like the clock, the items at issue in Dawson were not 

traditional canvass paintings or sculpted figures. Although they were items 

that had functional uses, the court concluded that their artistic decoration 

elevated them to works of fine art. Id. So too here. Of course, ruling that this 

clock is fine art does not mean that all clocks so qualify; indeed, most probably 

do not. But in light of the expert testimony, the description provided in the 

tear sheet, and the photograph of the clock, we conclude that the district court 

was correct to instruct under the fine art statute. 

It does not appear that the Texas legislature meant to protect every painting of 

bluebonnets. To the contrary, it appears that the art to be protected must be “museum 

worthy.” The legislative history for this special provision for handling fine art shows 

that the legislature was  far more interested in protecting museums, than making 

Sheriffs and Constables into Art experts/guardians. See Appendix at 6. 

17. Judgments for Child Support (Levying the shirt off the Judgment 

Debtor’s back). 
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Texas Property Code Sec. 42.005. Child Support Liens. [Effective until September 

1, 2019]24 

Sections 42.001, 42.002, and 42.0021 of this code do not apply to a child 

support lien established under Subchapter G, Chapter 157, Family Code. 

Dryden v. Dryden, 97 S.W.3d 863, 865-866 (Tex. App.—Corpus Christi 2003, pet. 

denied): 

Article XVI, section 49 of the Texas Constitution provides that "the 

Legislature shall have power, and it shall be its duty, to protect by law from 

forced sale a certain portion of the personal property of all heads of families, 

and also of unmarried adults, male and female." TEX. CONST. art. XVI, § 

49. This provision gives the legislature the power to create laws that exempt 

some personal property from debt collection through seizure or attachment. 

                                                           
24 2019 Bill Text TX H.B. 2779 SECTION 2.  Section 42.005, Property Code, is amended to read 

as follows: 

Sec. 42.005.  CHILD SUPPORT LIENS. (A) EXCEPT AS PROVIDED BY 

SUBSECTION (B), Sections 42.001, 42.002, and 42.0021 of this code do not apply to a 

child support lien established under Subchapter G, Chapter 157, Family Code. 

(B)  THE EXEMPTION FROM ATTACHMENT, EXECUTION, AND SEIZURE FOR 

THE SATISFACTION OF DEBTS PROVIDED UNDER SECTION 42.0021 FOR A 

PLAN OR ACCOUNT DESCRIBED BY SECTION 42.0021(A)(8), (9), OR (10) 

APPLIES TO A CHILD SUPPORT LIEN ESTABLISHED UNDER SUBCHAPTER G, 

CHAPTER 157, FAMILY CODE. 

SECTION 3.  Section 42.0022, Property Code, is repealed. 

SECTION 4.  The changes in law made by this Act do not apply to property that is, as of 

the effective date of this Act, subject to a voluntary bankruptcy proceeding or to a valid 

claim of a holder of a final judgment who has, by levy, garnishment, or other legal process, 

obtained rights superior to those that would otherwise be held by a trustee in bankruptcy if 

a bankruptcy petition were then pending against the debtor. That property is subject to the 

law as it existed immediately before the effective date of this Act, and the prior law is 

continued in effect for that purpose. 

SECTION 5.  This Act takes effect September 1, 2019. 
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See TEX. CONST. art. XVI, § 49 interp. commentary (Vernon 1993). The 

interpretive commentary states article XVI, section 49 of the constitution was 

created: 

For the purpose of protecting debtors from destitution, or their families 

from deprivation of support, or the public from the danger of their 

becoming charges, the constitution provides that the legislature shall 

have the duty of enacting statutes which stipulate that certain personal 

property of debtors shall not be liable to seizure and sale  under legal 

process for the payment of their debts. The freedom so conferred is 

termed an exemption. . . . Exemption laws are founded on public policy. 

The purpose underlying legislation is securing to the unfortunate debtor 

the means to support himself and his family, the protection of the family 

being the main consideration. 

As a result, the legislature created sections 42.001 and 42.002 of the property 

code to protect debtors from unsecured creditors… These sections exempt 

certain property from garnishment, attachment, execution, or other seizure. 

The legislature, however, later excluded individuals owing child support from 

the protection provided in sections 42.001 and 42.002 by enacting section 

42.005 which states that "sections 42.001 [and] 42.002 . . . of this code do not 

apply to a child support lien. . . ."  

Furthermore, it has long been held that the obligation to support one's child is 

not a debt, but a natural and legal duty… Moreover, the child support 

obligation does not become a debt merely because arrearages have been 

reduced to a judgment that is enforceable in the same way as a judgment for 

a debt... Thus, because appellant's obligation for child support is not a debt, 

we conclude section 42.005 of the property code does not violate section XVI, 

article 49 of the Texas Constitution. 

Concluding remarks. Suggestions for deputy safety that actually make 

deputies more efficient.  

 
To be presented live. 
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22.13 Willie Nelson Wynton Marsalis, Two Men with the Blues 
22.14 David Wynne, New York Sessions 
22.15 Mac Bynum, Only a Dream 
22.16 Louie Carrington Jr., Searching 
22.17 Oscar Lopez, Heat 
22.18 Marvin Gay, Every Great Motown Hit of Marvin Gaye 
22.19 Amin Safari, A Different Tune 
22.20 Elvis, Inspirational 
22.21 Kelly Clarkson, Breakaway 
 
Used/Opened: 
 
22.22 Alicia Keys, As I Am 
22.23 The Peter Marlick Group featuring Nora Jones 
22.24 The Jones Family Singers, The Spirit Speaks 
22.25 Bobby Lyle, Joyful 
22.25 The New Life Community Choir, Show Up! 
22.26 Kenny G, I’m in the Mood for Love 
22.27 Smooth Jazz Slow Jams 
22.28 Kirk Franklin and the Family, Christmas 
22.29 The O’Jays, Ship Ahoy 
22.30 Maze featuring Frankie Beverly, Greatest Hits 
22.31 Jonathon Lee, Solo III 
22.32 Michael Buble, it’s him 
22.33 Patti Labell, Gold  
22.34 Diana Krall, Christmas Songs 
22.35 Seal, Hits 
22.36 Luther Vandross, Dance with my Father 
22.37 Ultimate Sinatra 
22.38 Barry White, All-Time Greatest Hits 
22.39 Santana’s Greatest Hits 
22.40 Joe Carmoche, All My Best 
22.41 Ultimate Love Songs Collection 
22.42 Toni Braxton, Platinum & Gold Collection 
22.43 Crystal Gayle, All Time Greatest Hits 
22.44 Frank Sinatra, Beautiful Ballads & Love Songs 
22.45 Amin Safari, Pasion de la Guitarra 
22.46 Tina Turner, Simply the Best 
22.47 Tina Turner, All the Best 
22.48 Tina Turner featuring Barry White, In Your Wildest Dreams 
22.49 The O’Jays, Collectors’ Items 
22.50 Various Artists, A very Special Christmas 2 
22.51 Corey Stoot, Can’t Wait 
22.52 Earth Wind & Fire, Greatest Hits 
22.53 Kelly Clarkson, All I Ever Wanted 
22.54 Seal, System (2 copies) 
22.53 Kathleen Bertrand, No Regrets 

22.54 f ourplay, Elixir 

22.55 The Best of Anita Baker 
22.56 The Best of Soul 
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22.57 Jonathan Butler 
22.58 Elton John, Greatest Hits 
22.59 Jayme 
22.60 Lionel Richie, Coming Home 
22.61 The Greatest Love Songs (Royal Philharmonic Orchestra) 
22.62 Tony Terry 
22.63 Doug Cameron, Rendezvous 
22.64 Diana Krall, Love Scenes 
22.65 Peter White, Glow 
22.66 Maxwell Black, Summers’ Night 
22.67 Gladys Knight, Just for You 
22.68 Ray Charles, The Very Best of Ray Charles 
22.69 Queen Latifah, Trav’lin Light 
22.70 Queen Latifah, the dana owens album 
22.71 Smooth Jazz Radio Hits (Volume 1) 
22.72 The Best of Motown 1980s (Volume 2) 
22.73 Motown Legends: Rick James 
22.74 Motown Legends: The Temptations 
22.75 The Love Songs of Motown 
22.76 Willie Nelson’s Greatest Hits (& some that will be) 
22.77 Patti LaBelle, The Definitive Collection 
22.78 City of Angels (Music from the Motion Picture) 
22.79 Kenny G, the Moment 
22.80 Paul Taylor, On the Horn 
22.81 Gerald Albright, Smooth 
22.82 Phil Collins, …Hits 
22.83 Natalie Cole, The Magic of Christmas (London Symphony Orch.) 
22.84 Donald Fagen, Snowbound 
22.85 Minifee Christmas Party 2000 
22.86 Gloria Estefan, Into the Light 
22.87 Jazz for the Open Road 
22.88 Smooth Grooves, A Sensual Collection (Vol. 6) 
22.89 Dave Koz, Greatest Hits 
22.90 Gato Barbieri, Caliente 
22.91 Celine Dion, The Colour of My Love 
22.92 Boney James, Seduction 
22.93 Whitney Houston, The Preacher’s Wife Original Soundtrack Album 
22.94 Ray Charles, Genius Loves Company (2 copies) 
22.95 Leslie Odom JR 
22.96 Adele 25 
22.97 50 The Grammy’s Anniversary Collection 
 
Partial Sets: 
 
22.98 Marvin Gaye, Anthology (Missing Disc One) 
22.99 Rick James, Gold (Missing Disc One) 
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23.36 University of Texas earing and pin set with silver colored Longhorns 
and each earring containing a burnt orange stone 
23.37 Necklace with multicolored stones & two loose stones 
23.38 Gold colored bracelet with several medallions containing colored 
stones 
23.39 Silver colored necklace with gold colored medallions (broken link 
near one (1) medallion 
23.40 Two bronze colored pearl or bead earrings. 
23.41 Cream colored pearl or bead earrings. 
23.42 Stick pin Cameo 
23.43 Silver colored necklace with medallion of clear, yellow & blue 
stones 
23.44 Silver colored chain bracelet 
23.45 Silver colored cuff with clasp bracelet, inlaid with clear stones  
23.46 Silver and gold colored necklace with intermittent balls and silver 
and gold colored cross. 
23.47 Double link silver colored chain 
23.48 Gold colored chain with equestrian bits 
23.49 Necklace with 3 rows of clear stones 
23.50 Gold colored necklace with U shaped centerpiece topped with clear 
stones 
23.51 Silver colored chain with intermittent silver and gold colored 
medallions 
23.52 Silver colored chain with intermittent silver and gold colored balls 
23.53 Silver and gold toned necklace with Pendant with large and small 
green stones 
23.54 Iron Cross Pendant 
23.55 Gold colored bracelet with buckle front and intermittent clear stones, 
bearing Henri Bendel 
23.56 Black bead Necklace 
23.57 Strand of gray pearls or beads with gold colored separation (Round 
clasp with clear stones) 
23.58 Multi - Autumn colored bead Necklace 
23.59 Black beaded Necklace with black stone and tassel 
23.60 Gold colored metal earrings with pearlescent colored stones 
23.61 Gold colored metal earrings with clear colored stones 
23.62 Black small beaded Necklace with milky colored stones 
23.63 Three (3) pair flower earrings, two color stone or beads, one clear 
stone or beads 
23.64 Two (2) Miscellaneous watch links 
23.65 Silver and Brass colored ring with clear and green stones, large 
green stone in center. 
23.66 Gold colored ring, large green stone in center surrounded by clear 
stones. 
23.67 Gold and silver colored signet ring 
23.68 Gold and brass colored ring with topaz colored center stone and 
smaller orange colored stones on side. 
23.69 Gold colored ring, Pink stone in center surrounded by clear stones 
23.70 Silver colored “lumpy” ring with stone in center. 
23.71 Gold colored ring with strip of clear stones (broken piece included) 
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CERTIFICATE OF SERVICE  
(Pursuant to TEXAS RULES OF CIVIL PROCEDURE 21 & 21a) 

 
On May 1, 2019, this instrument was served on all counsel of record who have 
followed Rule 21(f)(2) (“Email Address. The email address of an attorney or 
unrepresented party who electronically files a document must be included on the 
document.”) via the court’s electronic filing system.1  
 
 

Certified to on May 1, 2019.  
 

By:   
  ANDREW R. KORN 

                                                 
1 See Felicia Pitre, Dallas County District Clerk, Frequently Asked Questions, available at: 

 
https://www.dallascounty.org/department/districtclerk/media/eFile_FAQs_amended_122914.pdf: 
 

What is e-service? E-service is a feature provided by the E-Filing Portal where documents 
are electronically served to other parties in a case. Using this option, you can track when 
each party received and opened the filing. You can find more info at www.EFileTexas.gov. 
The Clerk’s Office is also using this service to return process instruments to the attorney 
in lieu of sending a runner or picking up the documents from the Clerk’s Office. 
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Victor Enters. v. Holland

County Court of Texas, Dallas County Court At Law No. 1

September 20, 2010, Decided

CAUSE NO. CC-09-07625-A

Reporter
2010 Tex. Cnty. LEXIS 2398 *

VICTOR ENTERPRISES, INC., Plaintiff, 
v. CLIFFORD HOLLAND and ALL 
OTHER TENANTS, Defendants.

Opinion

 [*1] FINAL JUDGMENT IN FAVOR 
OF CLIFFORD HOLLAND

On September 20, 2010, the Court again 
resumed trial of this case. 1 Plaintiff Victor 
Enterprises, Inc. (“Victor Enterprises”) 
appeared by and through its attorneys and 
announced ready for trial. Defendant 
Clifford Holland (“Holland”) appeared by 
and through his attorneys 2 and announced 
ready for trial. All matters in controversy, 
legal and factual, were submitted to the 
Court for its determination. The Court heard 
the evidence and the arguments of counsel.

The Court, after hearing the evidence and 
arguments of counsel, is of the opinion that 
Holland is entitled to recover from Victor 
Enterprises and hereby renders judgment 
accordingly in favor of Holland.

IT IS, THEREFORE, ORDERED, 

1 Having originally called the case to trial on October 29, 2009, and 
after several re-settings, resuming trial on May 9, 2010.

2 Holland previously appearing at trial pro se.

ADJUDGED and DECREED that Holland 
shall have and recover damages in the total 
sum of Ninety Nine Thousand One Hundred 
Sixty Five 62/100 Dollars ($99,165.62) 
from Victor Enterprises as follows:

Go to table1

IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that Plaintiff shall have and 
recover from Defendants, jointly and 
severally, reasonable and necessary 
attorneys’ fees for each of the following:

a. Ten Thousand and 00/100 Dollars 
($10,000.00) in the event Victor 
Enterprises files a motion for new trial 
that does not result in a new trial.
b. Ten Thousand and 00/100 Dollars 
($10,000.00) in the event Victor 
Enterprises files any other post-
judgment motion that does not result in a 
substantial change to the judgment 
rendered herein.
c. Twenty Thousand and 00/100 Dollars 
($20,000.00) in the event Victor 
Enterprises files an appeal to the Court 
of Appeals that does not result in 
reversal of the judgment rendered 
herein.
d. Three Thousand and 00/100 Dollars 
($3,000.00) in the event Victor 
Enterprises files a motion for rehearing 
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or reconsideration in the Court of 
Appeals that does not result in a reversal 
of the judgment rendered herein.

e. Eight Thousand 00/100 Dollars 
($8,000.00) in the event Holland makes 
or responds to a Victor Enterprises’ 
petition for review to the Supreme Court 
of Texas, should same be filed, but does 
not result in reversal of the [*3]  
judgment rendered herein.
f. Fifteen Thousand and 00/100 Dollars 
($15,000.00) in the event the Supreme 
Court of Texas accepts a Victor 
Enterprises’ petition for review or 
appeal, but does not result in reversal of 
the judgment rendered herein.
g. One Thousand Five Hundred and 
00/100 Dollars ($1,500.00) in the event 
Victor Enterprises’ files a motion for 
rehearing or reconsideration in the 
Supreme Court of Texas that does not 
result in a reversal of the judgment 
rendered herein.

IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that the award of attorneys’ 
fees are part of the judgment here rendered.

IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that Victor Enterprises is 
estopped from recovering any further 
payments, however they be characterized 
(e.g. rent, late payments, or interest) under 
the Residential Lease sued upon herein.

its officers, agents, representatives, servants, 
employees, and attorneys and all persons in 
active concert or participation with any of 

them who receive actual notice of this 
judgment by personal service or otherwise, 
are commanded to desist and refrain, 
directly or indirectly, from:

FURTHER ORDERS ADJUDGES and 
DECREES that Victor Enterprises and 
its officers, agents, [*4]  representatives, 
servants, employees, and attorneys and 
all persons in active concert or 
participation with any of them who 
receive actual notice of this judgment by 
personal service or otherwise, are 
commanded to desist and refrain, 
directly or indirectly, from:
(i) Selling, assigning, pledging, 
transferring, liening, or in any way 
encumbering any portion of Victor 
Enterprises’ interest in the real property 
and improvements located at 4409 
Caruth Blvd., Dallas, Texas 75225 (the 
“Property”) without further order of the 
Court permitting same; and
(ii) Altering, modifying, damaging, 
destroying, or in any way dissipating 
(whether affirmatively or through waste 
or neglect), the Property without further 
order of the Court permitting same.

Notwithstanding anything herein to the 
contrary, Victor Enterprises may enter into a 
commercially reasonable lease for the 
Property.

IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that Plaintiff shall have and 
recover from Victor Enterprises’ post-
judgment interest on all sums awarded 
herein at a rate of five percent (5%) 
compounded annually from the date of 
judgment, set forth below, until paid.

2010 Tex. Cnty. LEXIS 2398, *1
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IT IS FURTHER ORDERED, ADJUDGED 
and DECREED that the Clerk of the [*5]  
Court shall immediately pay to Holland all 
remaining amounts paid into the registry of 
the court by Holland (including the sum of 
$12,000.00 for the Forcible Detainer 
Appeal Bond- Cash), as follows:

By mailing a check to Holland to his 
attorney of record, Andrew R. Korn, 
Korn, Bowdich & Diaz, L.L.P. at 4221 
Avondale Avenue, Dallas, Texas 75219

All writs and process for the enforcement 
and collection of this judgment may issue as 
necessary. The clerk shall forthwith, when 
so requested by Holland, issue a writ of 
injunction in conformity with the law and 
the terms of this judgment. The Officer 
(including deputies) charged with obeying 
the command of any such writ or process 
may do so using any and all force necessary 
and by any means.

All relief requested in this case and not 
expressly granted is denied. The Court 
intends to render a final judgment in this 
cause. Therefore, this judgment finally 
disposes of all parties and claims, and it is 
now a final, appealable judgment.

SIGNED on this 20th day of September, 
2010.

/s/ [Signature]

PRESIDING JUDGE

2010 Tex. Cnty. LEXIS 2398, *4
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Table1 (Return to related document text)
$30,765.62: For reasonable attorneys fees in the County Court; and

$68,400.00: For the reasonable value of Holland’s [*2]  time in the Justice Court 
and County Court.

Table1 (Return to related document text)

End of Document

2010 Tex. Cnty. LEXIS 2398, *5
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G&G Closed Circuit Events, LLC v. Mickey's Sports Bar & Grill LLC

United States District Court for the Northern District of Texas, Dallas Division

December 21, 2017, Decided; December 21, 2017, Filed

Civil Action No. 3:17-cv-01310-M

Reporter
2017 U.S. Dist. LEXIS 209912 *; 2017 WL 6527318

G&G CLOSED CIRCUIT EVENTS, LLC, 
as Broadcast Licensee of the May 17, 2014 
Bellator 120 Fight Program, Plaintiff, v. 
MICKEY'S SPORTS BAR AND GRILL 
LLC, individually and d/b/a MICKEY'S 
SPORTS BAR AND GRILL; and 
RICARDO MORRIS, individually and 
d/b/a MICKEY'S SPORTS BAR AND 
GRILL, Defendants.

Counsel:  [*1] For G&G Closed Circuit 
Events LLC, as Broadcast Licensee of the 
May 17, 2014 Bellator 120 Fight Program, 
Plaintiff: David M Diaz, LEAD 
ATTORNEY, Andrew R Korn, The Korn 
Diaz Firm, Dallas, TX.

Judges: BARBARA M. G. LYNN, CHIEF 
UNITED STATES DISTRICT JUDGE.

Opinion by: BARBARA M. G. LYNN

Opinion

MEMORANDUM OPINION AND 
ORDER

Before the Court is Plaintiff's Motion for 
Default Judgment (ECF No. 11). For the 
reasons stated below, the Motion is 
GRANTED.

I. Background

This is an anti-piracy case brought under the 
Federal Communications Act of 1934 
("FCA"), as amended. 47 U.S.C. §§ 533, 
605. Plaintiff is in the business of marketing 
and licensing commercial exhibitions of 
pay-per-view closed-circuit prizefight 
events. (App. at 6.). Plaintiff purchased 
exclusive distribution and licensing rights to 
the Bellator 120: Rampage v. King Mo 
Fight Program that was broadcast on May 
17, 2014 (the "Event"). (Id. at 13.). Through 
this agreement, Plaintiff had the exclusive 
right to sell the commercial distribution 
rights to the Event to commercial 
establishments, including bars, clubs, 
arenas, restaurants and the like, throughout 
Texas. (Orig. Compl. at ¶ 3; Mot. at ¶ 6.). 
Plaintiff claims that Defendants used an 
unauthorized decoder to illegally obtain 
access to the Event. [*2]  (Mot. at ¶ 5.). 
Plaintiff hired Ana Saldana, an investigator, 
to visit Mickey's Sports Bar and Grill 
("Mickey's") on May 17, 2014, where she 
witnessed Defendants broadcast the Event 
on thirteen televisions in view of at least 37 
customers. (Id. at ¶ 7; App. at 16-17.).

On May 16, 2017, Plaintiff filed this lawsuit 
against Mickey's and its owner, Ricardo 
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Morris ("Morris") (collectively, 
"Defendants"). Plaintiff asserts that 
Defendants violated the FCA and seeks 
statutory damages in the amount of $10,000, 
additional damages in the amount of 
$50,000, and attorney's fees of one third or 
$1,000 based on an hourly rate of $250 per 
hour. (Pl. Orig. Compl. at p. 5; Mot. at 10.). 
Defendant Morris was served on June 20, 
2017, and Mickey's was served on July 31, 
2017. Neither Defendant filed an answer or 
otherwise responded to the Complaint. On 
December 6, 2017, Plaintiff filed its Motion 
for Default Judgment (ECF No. 11), and the 
Clerk of the Court entered an Entry of 
Default (ECF No. 12), on the same day.

II. Legal Standard

Under Rule 55, courts may enter a default 
judgment against a defendant who has failed 
to plead or otherwise defend. Fed. R. Civ. P. 
55(a), (b). "Default judgment is proper only 
if the well-pleaded factual allegations [*3]  
in the [] Complaint establish a valid cause 
of action." United States v. 1998 
Freightliner Vin #: 1FUYCZYB3WP886986, 
548 F. Supp. 2d 381 (W.D. Tex. 2008); 
Nishimatsu Constr. Co., Ltd. v. Houston 
Nat'l Bank, 515 F.2d 1200, 1206 (5th Cir. 
1975) ("There must be a sufficient basis in 
the pleadings for the judgment."). A 
defendant, "by his default, admits the 
plaintiff's well-pleaded allegations of fact." 
Nishimatsu Constr. Co., 515 F.2d at 1206.

The Fifth Circuit employs the factors in 
Lindsey v. Prive Corp., 161 F.3d 886, 893 
(5th Cir. 1998), when considering a motion 
for default judgment. Those factors are: (1) 

whether material issues of fact are at issue; 
(2) whether there has been substantial 
prejudice; (3) whether grounds for default 
are clearly established; (4) whether default 
was caused by good faith mistake or 
excusable neglect; (5) harshness of default 
judgment; and (6) whether the court would 
feel obligated to set aside a default on the 
defendant's motion. Id.

III. Analysis

The unauthorized reception or interception 
of either cable or satellite transmissions 
violates either 47 U.S.C. § 553 or § 605. 
Section 605(a) prohibits the unauthorized 
receipt and use of radio communications for 
one's "own benefit or for the benefit of 
another not entitled thereto." 47 U.S.C. § 
605(a). Section 553 prohibits the 
unauthorized interception or reception or the 
assistance in intercepting or receiving any 
communications service offered over a 
cable system. 47 U.S.C. § 553(a)(1). Here, 
the Defendants' [*4]  illegal interception and 
subsequent broadcast of the Event violates 
both §§ 553 and 605.

Considering the six factors set out in 
Lindsey, the Court finds they weigh in favor 
of granting a default judgment. First, 
Defendants did not file an answer or 
otherwise respond to Plaintiff's Complaint. 
As a result, there are no material facts in 
dispute. Lindsey, 161 F.3d at 893. Second, 
Defendants' "failure to respond to Plaintiff's 
Complaint threatens to bring the adversary 
process to a halt, effectively prejudicing 
Plaintiff's interests in pursuing its rights 
afforded by law." John Perez Graphics & 
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Design, LLC v. Green Tree Inv. Grp., Inc., 
No. 3:12-CV-4194-M, 2013 U.S. Dist. 
LEXIS 61928, 2013 WL 1828671, at *3 
(N.D. Tex. May 1, 2013) (Lynn, J.). Third, 
the grounds for default have been clearly 
established. Defendants were served over 
five months ago and have not responded to 
Plaintiff's Complaint nor sought relief or 
provided an explanation for their delay. 
Fourth, there is no evidence before the 
Court to indicate the Defendants' silence is 
the result of a good faith mistake or 
excusable neglect. Fifth, Plaintiff seeks only 
the relief to which it is entitled under the 
law, and Defendants' failure to respond 
during the last five months "mitigate[es] the 
harshness of a default judgment against 
them." Id. Finally, [*5]  the Court is not 
aware of any facts that would give rise to 
"good cause" to set aside the default if 
challenged by Defendants. Id. Therefore, 
the Court concludes that default judgment is 
procedurally proper.

The Court finds that Defendants have not 
answered or otherwise defended in this 
action, and Defendants are not minors, 
incompetent, or in the military.1 Fed. R. Civ. 
P. 55(a), (b)(1). Substantively, Plaintiff's 
Complaint establishes that Plaintiff held an 
exclusive license to market and sublicense 
the Event, and the Event was legally 
available only through a sublicense granted 
by Plaintiff. (Pl. Orig. Comp. at ¶¶ 6, 8.) 
The Complaint further establishes that the 
transmission of the Event was electronically 
coded or scrambled, and not intended for 
the use of the general public. (Id. at ¶ 9.). 

1 See Morris' Soldiers and Sailors Servicemembers Status Report and 
Accompanying Affidavit. (App. at 50-54.).

Thus, to broadcast the Event, Defendants 
had to decode the transmission with 
unauthorized decoder equipment. (Id.; Mot. 
at ¶ 5.).

Plaintiff's supporting evidence includes a 
sworn affidavit from Thomas P. Riley to 
support Plaintiff's claims of Defendants' 
violations of § 553 and § 605. (App. at 5-
11.). Riley avows that Plaintiff did not 
provide decoding or satellite equipment 
necessary for Defendants to receive the 
signal to broadcast the Event. [*6]  (Id. at 
8.). Plaintiff also provides an affidavit from 
Plaintiff's President stating Plaintiff held 
exclusive distribution rights to the Event 
(Id. at 13-14.), and an affidavit from 
Saldana describing her visit to Mickey's on 
May 17, 2014. (Id. at 16-17.). The Court 
accepts the well-pleaded facts in Plaintiff's 
Complaint and supporting evidence as true, 
to establish its claim for relief under the 
FCA.

a. Damages

"A default judgment is a judgment on the 
merits that conclusively establishes the 
defendant's liability. But it does not 
establish the amount of damages." J&J 
Sports Prods., Inc. v. Tharpe, No. 3:11-CV-
02929-L, 2012 U.S. Dist. LEXIS 75450, 
2012 WL 1969342, at *1 (N.D. Tex. May 
31, 2012) (Lindsay, J.). Furthermore, the 
damages may "be entered without a 
hearing" when "the amount claimed is a 
liquidated sum or one capable of 
mathematical calculation." United Artists 
Corp. v. Freeman, 605 F.2d 854, 857 (5th 
Cir. 1979). Here, Plaintiff's pleadings and 
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evidence allow the Court to determine the 
damages, with certainty, without a hearing.

i. Statutory damages.

Plaintiff seeks the maximum statutory 
damage award of $10,000 under § 
605(e)(3)(C)(i)(II). In addition to lost 
licensing fee due to Defendants' illegal 
actions, Plaintiff argues that "it would be 
impossible to determine the full extent of 
the profits lost by Plaintiff and the 
additional damages sustained [*7]  by 
Plaintiff as a result of Defendants' unlawful 
actions." (Mot. at ¶ 10.). Plaintiff further 
argues that it should receive additional 
compensation because it "has been deprived 
of the 'value, benefits and profits derived' 
from the unauthorized broadcast" and 
deprived of "business investment, business 
opportunities and goodwill." (Id. at ¶ 11.). 
Plaintiff further argues that Defendants' 
actions have "eroded the base of Plaintiff's 
customers." (App. at 9, ¶ 13.).

The Court considers various factors in 
determining the statutory damages, 
including the number of patrons in the 
establishment during the unauthorized 
broadcast and the licensing fee. This Court, 
consistent with other courts, has awarded 
$5,000 of statutory damages for similar 
conduct and licensing fees. Joe Hand 
Promotions, Inc. v. 2 Tacos Bar & Grill, 
LLC, No. 3:16-CV-01889-M, 2017 U.S. 
Dist. LEXIS 10795, 2017 WL 373478, at *4 
(N.D. Tex. Jan. 26, 2017) (Lynn, C.J.) 
(awarding base statutory damages of $5,000 
when the licensing fee would have been 
$1,300); (Entm't by J & J, Inc. v. Al-Waha 

Enterprises, Inc., 219 F. Supp. 2d 769, 776 
(S.D. Tex. 2002) (awarding base statutory 
damages of $5,000 when the licensing fee 
would have been $1,500); Joe Hand 
Promotions, Inc. v. Alima, No. 3:13-CV-
0889-B, 2014 U.S. Dist. LEXIS 56238, 
2014 WL 1632158, at *4 (N.D. Tex. Apr. 
22, 2014) (Boyle, J.) (awarding base 
statutory damages of $5,000 when the 
licensing fee would have been $1,100-
$1,200); [*8]  J&J Sports Prods., Inc. v. 
Beck, No. L-013-57, 2013 U.S. Dist. LEXIS 
146389, 2013 WL 5592333, at *2 (S.D. 
Tex. Oct. 9, 2013) (awarding base statutory 
damages of $5,000 when the licensing fee 
would have been $1,200-$1,600).

Plaintiff's evidence indicates that a 
sublicense to broadcast the Event at 
Mickey's, an establishment with a maximum 
occupancy of 2002 persons, would have cost 
$1,400. (App. at 21.). In light of Plaintiff's 
evidence, the Court finds that an award in 
the amount $5,000 for base statutory 
damages is reasonable.

ii. Additional damages.

Additional damages are available to deter 
pirating. Time Warner Cable v. Googies 
Luncheonette, Inc., 77 F. Supp. 2d 485, 490 
(S.D.N.Y. 1999) ("There can be no doubt 
that the violations were willful and 
committed for purposes of commercial 
advantage and private gain. Signals do not 
descramble spontaneously, nor do television 

2 Saldana states that the maximum capacity of Mickey's is 
approximately 120 people. (App. at 17.) Riley states the maximum 
fire code occupancy is 200 and correlates this number to a sublicense 
fee of $1,400. (App. at 7.).
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sets connect themselves to cable distribution 
systems."); Tharpe, 2012 U.S. Dist. LEXIS 
75450, 2012 WL 1969342, at *2 ("To deter 
pirating of cable and satellite broadcasts, 
courts have applied multipliers of three to 
eight times the statutory damages as 
additional damages.") The court, in its 
discretion, may increase the damages by an 
amount of not more than $100,000 for each 
violation of § 605(a). 47 U.S.C. § 
605(e)(3)(C)(ii).

Here, Plaintiff claims that Defendants' 
actions were willful and seeks $50,000, five 
times the statutory damages award request. 
(Pl. Orig. Compl. at 5.). Plaintiff 
claims [*9]  that by default, Defendants 
admitted to an "intentional exhibition of the 
Event for financial gain." (Mot. at ¶ 16.). 
Plaintiff further argues that the broadcast 
could not have been "innocently" accessed, 
therefore Defendants had to act "specifically 
and willfully" to intercept the transmission. 
(Id.; Pl. Orig. Compl. at ¶ 12.).

The Court concludes that Defendants acted 
willfully. Although Plaintiff states that no 
cover charge was required to enter the 
establishment and only 37 patrons were 
counted by the investigator, Plaintiff argues 
that the Court should consider 
circumstances when a Defendant is a repeat 
offender. (Mot. at ¶ 19; App. at 56-60.). 
Plaintiff includes evidence of two final 
default judgments against Defendants for 
substantially the same violations in this 
district.3 (App. at 56-60.). Thus, the Court 

3 J & J Sports Productions, Inc. v. Mickey's Sports Bar and Grill 
LLC et al., No. 3:17-cv-01123-N (adjudicated Nov. 9, 2017) and J & 
J Sports Productions, Inc. v. Mickey's Sports Bar and Grill LLC et 
al., No. 3:17-cv-01486-D (adjudicated Oct. 3, 2017).

finds that the Defendants are repeat 
offenders and finds that additional damages 
are warranted in the amount of $25,000, 
which reflects five times the statutory 
damages award.

iii. Attorney's fees

Finally, under § 605, the court "shall direct 
the recovery of full [*10]  costs, including 
awarding reasonable attorneys' fees to an 
aggrieved party who prevails." 47 U.S.C. § 
605(e)(3)(B)(iii). Through an affidavit, 
Plaintiff averred that its attorney's fees, at a 
rate of $250.00 per hour, amounted to 
$1,000. The Court finds this amount fair 
and reasonable and grants the same.

IV. Conclusion

For the forgoing reasons, Plaintiff's Motion 
for Default Judgement is GRANTED. IT IS 
FURTHER ORDERED, ADJUDGED, 
AND DECREED:

1. That Plaintiff recover statutory damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(i)(II) 
from Defendants, jointly and severally, in 
the amount of $5,000.00.

2. That Plaintiff recover additional damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(ii) 
from Defendants, jointly and severally, in 
the amount of $25,000.00.

3. That Plaintiff recover attorney's fees from 
Defendants, jointly and severally, in the 
amount of $1,000.00; along with attorney's 
fees for post-trial and appellate services.

4. That Plaintiff recover the following 
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conditional awards of attorney's fees from 
Defendants, jointly and severally, in the 
following circumstances:

a) Ten Thousand Dollars ($10,000.00) in 
the event a defendant a files a motion to 
vacate, Rule 60 motion, motion for new 
trial, motion for reconsideration or other 
post-judgment, pre-appeal motion that 
does not result [*11]  in a reversal of the 
Judgment obtained in this action;
b) Twenty-Five Thousand Dollars 
($25,000.00) in the event a defendant 
files an appeal to the Fifth Circuit Court 
of Appeals that does not result in a 
reversal of the Judgment obtained in this 
action;
c) Five Thousand Dollars ($5,000.00) in 
the event a defendant files a motion for 
rehearing or reconsideration in the Court 
of Appeals that does not result in a 
reversal of the Judgment obtained in this 
action;
d) Twenty-Five Thousand Dollars 
($25,000.00) for making and/or 
responding to a petition for certiorari to 
the U.S. Supreme Court that does not 
result in a reversal of the Judgment 
obtained in this action;
e) Seventy-Five Thousand Dollars 
($75,000.00) for an appeal to the United 
States Supreme Court in the event a 
petition for certiorari review is granted 
and does not result in a reversal of the 
Judgment obtained in this action; and
f) For collection of the Judgment, Two 
Thousand Five Hundred Dollars 
($2,500.00) each time Plaintiff obtains a 
writ of execution, writ of garnishment, 
writ of attachment or other post-

judgment writ.

5. That Court awards Plaintiff court costs 
and post-judgment interest on the amounts 
awarded herein at an [*12]  annual rate of 
1.70% from the date of this Judgment until 
paid.

6. All writs and process for the enforcement 
and collection of this Judgment may issue 
as necessary. In connection with any Writ of 
Execution in this case, the Court directs the 
United States Marshals Service to use any 
means or forces reasonably necessary to 
satisfy this Judgment.

SO ORDERED.

December 21, 2017.

/s/ Barbara M. G. Lynn

BARBARA M. G. LYNN

CHIEF JUDGE

End of Document
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J&J Sports Prods. v. Chacon

United States District Court for the Southern District of Texas, Houston Division

October 18, 2012, Decided; October 18, 2012, Filed

CIVIL ACTION H-11-4194

Reporter
2012 U.S. Dist. LEXIS 150133 *; 2012 WL 5185874

J&J SPORTS PRODUCTIONS, INC., as 
Broadcast Licensee of the December 6, 
2008 "The Dream Match": De La 
Hoya/Pacquiao Event, Plaintiff, v. ROSA 
ANGELICA CHACON, Individually and 
d/b/a EL COYOTE V.I.P. CLUB a/k/a VIP 
SPORTS CLUB, Defendant.

Counsel:  [*1] For J&J Sports Productions, 
Inc., 1. Plaintiff. J&J Sports Productions, 
Inc., as Broadcast Licensee of the December 
6, 2008 De La Hoya/Pacquiao Event, is a 
foreign corporation. Plaintiffs business 
address is 2380 South Bascom Avenue, 
Suite 200, Campbell, California 95008., 
Plaintiff: Andrew R Korn, Korn Bowdich et 
al, Dallas, TX; David M. Diaz, Korn 
Bowdich & Diaz LLP, Dallas, TX.

Judges: Gray H. Miller, United States 
District Judge.

Opinion by: Gray H. Miller

Opinion

ORDER AND FINAL DEFAULT JUDGMENT

Pending before the court are the request for 
entry of default, and motion for final default 
judgment filed by plaintiff J&J Sports 
Productions, Inc. ("J&J") against defendant 

Rosa Angelica Chacon, individually and 
d/b/a El Coyote V.I.P. Club a/k/a VIP 
Sports Club. Dkts. 7,8. After reviewing the 
request and motion, related filings, and 
applicable law, the motion is GRANTED.

I. FACTUAL AND PROCEDURAL 

BACKGROUND

J&J is a license company authorized to sub-
license the closed-circuit telecast of the 
December 6, 2008 "The Dream Match"; 
Oscar De La Hoya v. Manny Pacquiao 
Welterweight Championship Fight Program, 
including undercard or preliminary bouts 
(collectively, the "Event") at closed-circuit 
locations throughout Texas. Dkt.  [*2] 8-1. 
In Texas, the Event was legally available 
only to commercial customers who 
purchased an agreement through J&J. Id. To 
safeguard unauthorized interception or 
receipt of the Event, the transmission was 
electronically coded (or "scrambled"). Id. In 
order for the signal to be received and 
telecast clearly, it had to be decoded with 
electronic decoding equipment. Id. If J&J 
authorized a commercial establishment to 
broadcast the Event, the establishment 
would be provided with the electronic 
decoding equipment and necessary satellite 
coordinates to unscramble the telecast. Id.
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Defendant Rosa Angelica Chacon is an 
individual who was owner, license holder, 
and/or supervisor of El Coyote V.I.P. Club 
a/k/a Coyote VIP Sports Club located at 
4240 Highway 6N, Suite C, Houston, TX 
77084 (the"Establishment"). Dkt. 1. On 
December 6, 2008, at approximately 8:09 
p.m., Maria Gonzales, who is an auditor for 
Thomas P. Riley—an investigator hired by 
J&J, entered the Establishment. Dkt. 8-1, 
Ex. 2. She observed approximately 10 
persons in the establishment and six 
televisions that were being viewed by 
patrons inside the Establishment. Id. The 
patrons were charged a $10.00 fee for 
entrance to the Establishment.  [*3] Id. She 
observed one of the underbouts—Jacobs v. 
Lares—on the television monitors. Id.

The complaint alleges that without 
authorization, Chacon intercepted and 
received or assisted in the interception and 
receipt of the transmission of the Event and 
broadcasted or assisted in broadcasting the 
Event to the patrons of her establishment. 
Dkt. 1. J&J claims that this broadcast of the 
Event violates the Federal Communications 
Act of 1934, as amended, 47 U.S.C. §§ 553 
and 605 (the "Communications Act"), and 
seeks statutory damages pursuant to § 605. 
Dkts. 1, 8. J&J served Chacon by service as 
outlined in the court's order granting J&J's 
motion for substituted service (Dkt. 5) on 
April 11, 2012 (Dkt. 6), but to date Chacon 
has not filed a responsive pleading. J&J 
now moves for entry of default and final 
default judgment against Chacon.

II. ANALYSIS

Pursuant to Rule 55 of the Federal Rules of 
Civil Procedure, entry of a default and 
default judgment are appropriate "when a 
party against whom a judgment for 
affirmative relief is sought has failed to 
plead or otherwise defend, and that failure is 
shown by affidavit or otherwise, the clerk 
must enter the party's default." FED. R. CIV. 
P. 55(a). Under  [*4] Rule 5.5 of the Local 
Rules of the Southern District of Texas, a 
motion for default judgment must be served 
upon the defendant via certified mail, return 
receipt requested. S.D. TEX. L.R. 5.5.

J&J properly served process on Chacon by 
substituted service on April 11, 2012. Dkt. 
6. The summons was addressed to Chacon 
and explained the consequences of not 
answering the complaint within twenty-one 
(21) days, pursuant to Federal Rule of Civil 
Procedure 12(a). Id. Chacon has not 
answered or otherwise made an appearance. 
Chacon is not believed to be a minor, 
incompetent, or on active duty in the 
military service of the United States of 
America. Dkt. 7. J&J properly served its 
request for entry of default and its motion 
for final default judgment pursuant to Local 
Rule 5.5 by mailing copies to Chacon via 
U.S. Mail and U.S. Certified Mail, return 
receipt requested, on August 24, 2012. Dkt. 
7. Accordingly, Chacon was properly served 
in this case both with process and J&J's 
motion for default judgment. Given 
Chacon's failure to answer the complaint 
within twenty-one (21) days, the court has 
the authority to accept all well-pleaded facts 
in J&J's complaint as true and to award the 
relief sought  [*5] by J&J in this action.

In this case, J&J seeks statutory damages, 
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additional damages, attorneys' fees, costs, 
post-judgment interest, and a permanent 
injunction against Chacon. Under the 
Federal Communications Act of 1934, 47 
U.S.C. §§ 151 et seq., § 605(e)(3)(C)(i)(II) 
allows courts to award statutory damages to 
a plaintiff in an anti-piracy case; § 
605(e)(3)(C)(ii) allows courts to award 
additional damages for willful behavior; § 
605(e)(3)(B)(iii) mandates that courts award 
attorneys' fees and allows courts to award 
full costs; and § 605(e)(3)(B)(I) permits 
courts to grant injunctions. 1

Specifically, plaintiff has requested 
statutory damages in the amount of 
$10,000.00; additional damages in the 
amount of $50,000.00; attorneys' fees in the 
amount of one-third (1/3) of recovery or 
$1,000.00 based on three (4) hours at an 
hourly rate of $250.00; conditional 
attorneys' fees; costs; post-judgment 
interest; and a permanent injunction 
prohibiting Chacon from ever intercepting 
or exhibiting an unauthorized program in 
violation of the Federal Communications 
Act. The court finds the requested relief to 
be reasonable in this case with the 
exceptions that statutory damages will be 

1 Even though plaintiff alleges violations of both § 553 and § 605. 
Plaintiff moves for statutory damages pursuant to § 605 only. It is 
not clear that damages resulting from one unlawful act of cable or 
satellite piracy are recoverable under both sections. The Fifth Circuit 
has not explicitly addressed whether recovery under both sections for 
the same action is permissible. See Prostar v. Massachi, 239 F.3d 
669, 673 (5th Cir. 2001) (recognizing the disagreement on the issue 
of double recovery and citing United States v. Norris, 88 F.3d 462, 
466 (7th Cir. 1996), for the proposition that a plaintiff may  [*6] not 
recover under both sections). Even courts holding that liability 
overlaps between § 553 and § 605 often have chosen to impose 
liability under § 605 because it is more generous to plaintiffs. See 
Entm't by J & J v. Al-Waha Enters., 219 F. Supp. 2d 769, 775 (S.D. 
Tex. 2002).

awarded in the amount of $5,000.00; 
additional damages in the amount of 
$10,000.00; attorneys' fees in the amount of 
$1,000.00; and post-judgment interest shall 
accrue at the rate of 0.18% per annum.

III. CONCLUSION

J&J's requests for entry of default and 
motion for default judgment are hereby 
GRANTED.

IT IS THEREFORE ORDERED, 
 [*7] ADJUDGED, AND DECREED:

1. That judgment by default be entered in 
favor of J&J and against Chacon;

2. That J&J recover statutory damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(i)(II) 
from Diaz in the amount of $5,000.00;

3. That J&J recover additional damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(ii) 
from Diaz in the amount of $10,000.00;

4. That J&J recover court costs and post-
judgment interest on the amounts awarded 
at the rate of 0.18% per annum from the 
date of this judgment until paid;

5. That J&J recover attorneys' fees from 
Chacon in the amount of $1,000.00;

6. That J&J recover the following 
conditional awards of attorneys' fees from 
Chacon in the following circumstances:

a. Ten Thousand Dollars ($10,000.00) in 
the event the defendant files a motion to 
vacate, Rule 60 motion, motion for new 
trial, motion for reconsideration or other 
post-judgment, pre-appeal motion that 
does not result in a reversal of the 

2012 U.S. Dist. LEXIS 150133, *5

Appx.074



Page 4 of 4

judgment obtained in this action;
b. Fifteen Thousand Dollars 
($15,000.00) in the event the defendant 
files an appeal to the Fifth Circuit Court 
of Appeals that does not result in a 
reversal of the judgment obtained in this 
action;

c. Five Thousand Dollars ($5,000.00) 
for making and/or  [*8] responding to a 
petition for certiorari to the U.S. 
Supreme Court that does not result in a 
reversal of the judgment obtained in this 
action;
d. Ten Thousand Dollars ($10,000.00) 
for an appeal to the United States 
Supreme Court in the event a petition for 
certiorari review is granted and does not 
result in a reversal of the judgment 
obtained in this action; and
e. Two Thousand Five Hundred Dollars 
($2,500.00) for collection of the 
judgment rendered in this case, should 
plaintiff obtain a writ of execution, writ 
of garnishment, writ of attachment or 
other process.

The court also ENJOINS Chacon from ever 
intercepting or exhibiting an unauthorized 
program in violation of the Federal 
Communications Act.

All writs and process for the enforcement 
and collection of this judgment may issue as 
necessary. In connection with any Writ of 
Execution in this case, the court directs the 
United States Marshals Service to use any 
means or force reasonably necessary to 
satisfy this judgment.

This is a FINAL JUDGMENT.

Signed at Houston, Texas on October 18, 
2012.

/s/ Gray H. Miller

Gray H. Miller

United States District Judge

End of Document
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J&J Sports Prods. v. El Pescador Mexican Seafood, Inc.

United States District Court for the Eastern District of Texas, Sherman Division

December 3, 2010, Decided; December 3, 2010, Filed

CASE NO. 4:10cv219

Reporter
2010 U.S. Dist. LEXIS 127859 *; 2010 WL 5027182

J&J SPORTS PRODUCTIONS, INC. as 
Broadcast Licensee of the May 5, 2007 De 
La Hoya/Mayweather Event v EL 
PESCADOR MEXICAN SEAFOOD, INC., 
Individually and d/b/a EL PESCADOR 
MEXICAN SEAFOOD a/k/a EL 
PESCADOR PRIVATE CLUB a/k/a 
MARISCOS EL PESCADOR, TRINI C. 
CONCHA, Individually and d/b/a EL 
PESCADOR MEXICAN SEAFOOD a/k/a 
EL PESCADOR PRIVATE CLUB a/k/a 
MARISCOS EL PESCADOR, and MA 
LISS DELGADO, Individually and d/b/a 
EL PESCADOR MEXICAN SEAFOOD 
a/k/a EL PESCADOR PRIVATE CLUB 
a/k/a MARISCOS EL PESCADOR

Prior History: J&J Sports Prods. v. El 
Pescador Mexican Seafood, Inc., 2010 U.S. 
Dist. LEXIS 127940 (E.D. Tex., Oct. 27, 
2010)

Counsel:  [*1] For J&J Sports Productions, 
Inc., as Broadcast Licensee of the May 5, 
2007 De La Hoya/Mayweather Event, 
Plaintiff: Andrew Ross Korn, Korn, 
Bowdich & Diaz, LLP, Dallas, TX.

Judges: MICHAEL H. SCHNEIDER, 
UNITED STATES DISTRICT JUDGE. 
Judge Mazzant.

Opinion by: MICHAEL H. SCHNEIDER

Opinion

MEMORANDUM ADOPTING 
REPORT AND RECOMMENDATION 
OF THE UNITED STATES 
MAGISTRATE JUDGE

Came on for consideration the report of the 
United States Magistrate Judge in this 
action, this matter having been heretofore 
referred to the United States Magistrate 
Judge pursuant to 28 U.S.C. § 636. On 
October 27, 2010, the report of the 
Magistrate Judge was entered containing 
proposed findings of fact and 
recommendations that Plaintiff's Motion for 
Final Default Judgment should be 
GRANTED.

Having received the report of the United 
States Magistrate Judge, and no objections 
thereto having been timely filed, this Court 
is of the opinion that the findings and 
conclusions of the Magistrate Judge are 
correct and adopts the Magistrate Judge's 
report as the findings and conclusions of the 
Court.

It is, therefore, ORDERED that Plaintiff's 
Motion for Final Default Judgment (Dkt. 
#14) is GRANTED.
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It is further ORDERED that:

1. Judgment by default is entered in 
 [*2] favor of Plaintiff and against 
Defendants.

2. Plaintiff recover statutory damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(i)(II) 
from Defendants, jointly and severally, in 
the amount of $10,000.

3. Plaintiff recover additional damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(ii) 
from Defendants, jointly and severally, in 
the amount of $50,000.

4. Plaintiff recover attorneys' fees from 
Defendants, jointly and severally, in the 
amount of $20,000; along with attorney's 
fees for post-trial and appellate services.

5. Plaintiff recover the following 
conditional awards of attorney's fees from 
Defendants, jointly and severally, in the 
following circumstances:

a. Ten Thousand Dollars ($10,000) in 
the event a Defendant files a motion to 
vacate, Rule 60 motion, motion for new 
trial, motion for reconsideration or other 
post-judgment, pre-appeal motion that 
does not result in a reversal of the 
Judgment obtained in this action;
b. Fifteen Thousand Dollars ($15,000) in 
the event a Defendant files an appeal to 
the Fifth Circuit Court of Appeals that 
does not result in a reversal of the 
Judgment obtained in this action;

c. Five Thousand Dollars ($5,000) for 
making and/or responding to a petition 
for certiorari to  [*3] the U.S. Supreme 
Court that does not result in a reversal of 

the Judgment obtained in this action;
d. Ten Thousand Dollars ($10,000) for 
an appeal to the United States Supreme 
Court in the event a petition for 
certiorari review is granted and does not 
result in a reversal of the Judgment 
obtained in this action; and
e. Two Thousand Five Hundred Dollars 
($2,500) for collection of the Judgment 
rendered in this case, should Plaintiff 
obtain a writ of execution, writ of 
garnishment, writ of attachment or other 
process.

6. Defendants are enjoined from ever 
intercepting or exhibiting an unauthorized 
program in violation of the Federal 
Communications Act.

7. The Court awards Plaintiff court costs 
and post-judgment interest on the amounts 
awarded herein as allowed by law, from the 
date of the judgment until paid.

8. All writs and process for the enforcement 
and collection of this judgment may issue as 
necessary. In connection with any Writ of 
Execution in this case, the Court directs the 
United States Marshals Service to use any 
means or force reasonably necessary to 
satisfy this Judgment.

It is SO ORDERED.

SIGNED this 3rd day of December, 2010.

/s/ Michael H. Schneider

MICHAEL H. SCHNEIDER

UNITED STATES  [*4] DISTRICT 
JUDGE

End of Document
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J&J Sports Prods. v. Hernandez

United States District Court for the Western District of Texas, Austin Division

September 23, 2015, Decided; September 23, 2015, Filed

CAUSE NO. A-13-CA-630-LY

Reporter
2015 U.S. Dist. LEXIS 182449 *

J&J SPORTS PRODUCTIONS, INC., AS 
BROADCAST LICENSEE OF THE JULY 
31, 2010 "FIGHT OF THE YEAR: THE 
REMATCH!": JUAN MANUEL 
MARQUEZ V. JUAN DIAZ 
CHAMPIONSHIP FIGHT PROGRAM 
EVENT, PLAINTIFF, v. JOHN 
HERNANDEZ, SR., INDIVIDUALLY 
AND D/B/A BUCKET'S DELI & SPORTS 
BAR AND D/B/A BUCKET'S DELI, 
DEFENDANT.

Counsel:  [*1] For J&J Sports Productions, 
Inc., as Broadcast Licensee of the July 31, 
2010 Fight of the Year: The Rematch!: Juan 
Manuel Marquez v. Juan Diaz 
Championship Fight Program Event, 
Plaintiff: Andrew Ross Korn, LEAD 
ATTORNEY, David M. Diaz, The Korn 
Diaz Firm, Dallas, TX.

For John Hernandez, Sr., doing business as, 
Bucket's Deli & Sports Bar doing business 
as, Bucket's Deli, Defendant: James Stephen 
Sustaita, LEAD ATTORNEY, Law Office 
of James S. Sustaita, Austin, TX.

Judges: LEE YEAKEL, UNITED STATES 
DISTRICT JUDGE.

Opinion by: LEE YEAKEL

Opinion

ORDER GRANTING SUMMARY 
JUDGMENT AND FINAL JUDGMENT

Before the court in the above styled cause is 
Plaintiff J&J Sports Productions, Inc's ("J&J 
Sports") Plaintiff's Motion For Final 
Summary Judgment and Brief in Support 
filed August 20, 2015 (Clerk's Document 
No. 15). J&J Sports contends that the court 
should grant summary judgment in its favor 
because Defendant lacks any proof that 
would raise a genuine issue of material fact 
that Defendant illegally intercepted the 
closed-circuit telecast of the July 31, 2010 
"Fight of the Year: The Rematch!": Juan 
Manuel Marquez v. Juan Diaz 
Championship Fight Program, including 
undercard or preliminary bouts (the 
"Event") and exhibited the [*2]  Event in 
Defendant's establishment, Bucket's Deli & 
Sports Bar a/k/a Bucket's Deli located at 
2020 East Cesar Chavez Street, Austin, 
Texas 78702 (the "Establishment"), without 
paying the licensing fee to J&J Sports. 
Defendant's response toJ&J Sports's motion 
was due to be filed on or before September 
3, 2015. To date, no response has been filed 
to J&J Sports's summary judgment motion. 
Thus, this court considers J&J Sports's 
motion as unopposed. See Loc. R. W. Dist. 
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Tex. CV-7(e) (requiring party opposed to 
motion to respond within fourteen days of 
filing dispositive motion and allowing 
district court to grant motion as unopposed 
if no timely response is filed). The ccourt 
may not, however, invoke the local rule to 
automatically grant an unopposed motion 
that is dispositive of the litigation. See John 
v. Louisiana Bd. of Trs. for State Colls. & 
Univs., 757 F.2d 698, 707-10 (5th Cir. 
1985). After a full review of the motion, the 
summary judgment proof, the entire file, 
and the applicable law, the court is of the 
opinion that J&J Sports has established that 
it is an aggrieved party under the Federal 
Communications Act, Title 47 United States 
Code section 605 and recognizes Plaintiffs 
election to seek statutory damages. The 
court also concludes the following:

1. The court has jurisdiction over the 
subject matter [*3]  and parties to this 
action;
2. Defendant exhibited the closed circuit 
July 31, 2010 "Fight of the Year: The 
Rematch!": Juan Manuel Marquez v. 
Juan Diaz Championship Fight Program, 
including undercard or preliminary 
bouts, without authorization from 
Plaintiff; and
3. Defendant's actions were willful and 
for purposes of direct or indirect 
commercial advantage or private 
financial gain. Therefore, additional 
damages are warranted in this action.

IT IS, THEREFORE, ORDERED, 
ADJUDGED AND DECREED that J&J 
Sports' Plaintiffs Motion for Final Summary 
Judgment and Brief in Support filed August 
20, 2015 (Clerk's Document No. 15) is 

GRANTED to the following extent:

1. Judgment be rendered in favor of Plaintiff 
and against Defendant;

2. Plaintiff recover statutory damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(i)(II) 
from Defendant in the amount of $10,000;

3. Plaintiff recover additional damages 
pursuant to 47 U.S.C. § 605(e)(3)(C)(ii) 
from Defendant in the amount of $50,000;

4. Plaintiff recover attorneys' fees from 
Defendant in the amount of $2,000 for 
prosecution of this case through this 
Judgment; and

5. Defendant is enjoined from ever 
intercepting or exhibiting an unauthorized 
program in violation of the Federal 
Communications Act.

6. Plaintiff recover court [*4]  costs and 
post-judgment interest on the amounts 
awarded herein at an annual rate of 0.41 
percent from the date of this Judgment until 
paid.

7. All writs and process for the enforcement 
and collection of this judgment may issue as 
necessary. In connection with any Writ of 
Execution in this case, the Court directs the 
United States Marshals Service to use any 
means or force reasonably necessary to 
satisfy this Judgment.

8. This Judgment is a final judgment.

SIGNED this 23rd day of September, 2015.

/s/ Lee Yeakel

LEE YEAKEL

2015 U.S. Dist. LEXIS 182449, *2
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UNITED STATES DISTRICT JUDGE

End of Document
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United States District Court
Southern District of Texas

ENTERED
January 28, 2019

David J. Bradley, Clerk
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  Solo page 
 

CAUSE NO. _____________ 

 

-------------- §  IN THE COUNTY COURT  

 §   

          Plaintiff, §   

 §   

v. §  AT LAW NO. ____ 

 §   

------------- §   

 §   

 §   

          Defendants. §  DALLAS COUNTY, TEXAS 
  

ORDER REGARDING WRITS AND PROCESS FOR THE ENFORCEMENT AND 

COLLECTION OF FINAL JUDGMENT  

 

Any Sheriff or Constable (including deputies) who receives any writ or other process in this Cause 

may serve and execute his duties under the command of the writ or other process using any and all force 

necessary and by any means1. This specifically includes, but is not limited to: 

• Opening safes, lock boxes, cash registers, vending machines, video machines, poker or 

other gaming devices, pool tables, cigarette machines, jukeboxes, dispensers, change 

machines, vehicles and compartments within vehicles. 

 

• Searching for cash or coin or any non-exempt property to satisfy the Final Judgment in this 

Cause. This specifically includes, but is not limited to, cash or coin on the Defendant’s 

person, such as in pockets, or in Defendant’s wallets, purses, handbags, or luggage. 

 

SO ORDERED  

 

SIGNED on ______________, 2019. 

 

 

      __________________________________________ 

       JUDGE PRESIDING 

                                                           
1 This Order excludes forcible entry into a Residence.  No Residence may be entered using force, unless by further 

Order of the Court. However, the Court expects the Officer entrusted with any Writ of Execution to use best efforts to 

enter a Residence by consent, where gaining admission, the Officer may use reasonable force for the purpose of 

making the necessary levy. See Hillman v. Edwards, 66 S.W. 788, 789 (Tex. Civ. App.—Dallas 1902, no writ) ("It is 

a well settled rule of common law that in the execution of civil process an officer is not authorized to break open an 

outer door or raise a window or forcibly enter the dwelling house of the defendant in execution, used and occupied by 

as such by him, without his consent. If he gains admission without force, he may go from room to room or forcibly 

enter an inner room or break open trunks, wardrobes, etc., for the purpose of a necessary levy.”).  
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Date
 
 
 
 
Name
Address
City, State Zip
 
 
RE: Execution--defendant--Cause No.
 
Dear  ,
 

The above referenced Execution did not specify an interest rate.   Chapter
304 of The Finance Code governs money judgments of all courts in this state.
Section 304.001 Requirements - “A money judgment of a court of this state must
specify the post judgment interest rate applicable to that judgment”.   Texas
Rules of Civil Procedure (Rule 630) also requires the execution to specify the
rate of interest.  
Please advise me within the next 5 working days from the date of this letter which
of the following you would like me to do:
 

1. Return the writ to the court for reissuance of the execution with the
interest rate specified in the new writ.

2. Attempt to collect the execution with no interest because none was
specified.
 

There is no definition in chapter 304 of the Finance Code for “Legal
highest interest rate”.  There are guide lines for the rates the court may awarded.
   Sec. 304.007 states “A court of this state shall take judicial notice of a
published post judgment interest rate.

304.006 – “Post judgment interest on a judgment of a court in this state
compounds annually.

You may email me at  Email address or my fax number is Your fax
number.  If faxed please make it to the attention of Your name .
 
Sincerely,
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Your name
Your title
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HBA-ATS H.B. 3081 76(R)     

BILL ANALYSIS 

 

 

Office of House Bill Analysis H.B. 3081 

By: Telford 

Civil Practices 

3/22/1999 

Introduced 

 

 

 

BACKGROUND AND PURPOSE  

 

In February 1998, a court issued a writ of execution to seize artwork on display at a Houston 

museum.  The underlying dispute causing the writ to be issued did not directly involve the 

museum. Although the artwork was eventually released, the delay jeopardized the museum’s 

exhibition. Because major exhibitions constitute a significant portion of a museum’s revenue, 

disruptions may result in the loss of money.  H.B. 3081 prohibits a court from issuing and a 

person from serving any process of attachment, execution, sequestration, replevin, or distress, or 

of any kind of seizure, levy, or sale on a work of fine art while it is en route to or from an 

exhibition, or in the possession of the exhibitor or on display as part of the exhibition. 

 

RULEMAKING AUTHORITY 

 

It is the opinion of the Office of House Bill Analysis that this bill does not expressly delegate any 

additional rulemaking authority to a state officer, department, agency, or institution. 

 

SECTION BY SECTION ANALYSIS 

 

SECTION 1.  Amends Chapter 61, Civil Practice and Remedies Code, by adding Subchapter E, 

as follows: 

 

SUBCHAPTER E.  WORKS OF FINE ART 

 

Sec. 61.081.  EXEMPTION WHEN EN ROUTE TO OR FROM OR IN AN 

EXHIBITION. (a) Prohibits a court from issuing and a person from serving any process 

of attachment, execution, sequestration, replevin, or distress, or of any kind of seizure, 

levy, or sale on a work of fine art while it is en route to or from an exhibition, or in the 

possession of the exhibitor or on display as part of the exhibition. 

 

(b) Defines “exhibition.” 

 

SECTION 2. Emergency clause. 

  Effective date: upon passage. 
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  Legislative Session: 76(R)

HOUSE BILL 3081 HOUSE AUTHOR: Telford

EFFECTIVE: 8-30-99 SENATE SPONSOR: Lindsay
            House Bill 3081 amends the Civil Practice and Remedies Code to prohibit a court from issuing, or a
person from serving, certain processes relating to the seizure and sale of a work of art that is en route to an
exhibition, in the possession of the exhibitor, or on display as part of the exhibition. The prohibition begins on
the date that the work of art is first en route to the exhibition and ends either six months after that date or the
date that the exhibition ends, whichever is earlier. The prohibition may be used only once for a specific work of
art and does not apply if the theft of the work of art from its owner is alleged and found proven by the court.
Under the provisions of the act the court is required to order the process server to give seven days' notice to the
exhibitor prior to serving process.
            In addition, House Bill 3081 prohibits a court from issuing any seizure or sale processes for a work of art
unless the court requires, as part of the order, that the work of art be handled and transported according to the
accepted standards of the artistic community, including proper maintenance, environmental conditions, security,
and insurance coverage.
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